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he search yielded little until they found stories of his string of polo ponies through the LexisNexis collection of 12,000 n 


His stable of polo ponies was a popular topic on the national 

| sports pages. And they never failed to mention what a lucrative 

| business it was. The attorneys quickly decided to pursue the 

| case. While cases, codes and treatises on LexisNexis™ at 

| www.lexis.com provided them a strong foundation, they also 
wanted to prove the defendant’s penchant for hiding assets. By 
searching our collection of 3.3 billion public records and news 
sources, including The New York Times, they quickly connected 
his name with a questionable limited partnership. When you 
need to go beyond cases and codes to discover something others 
want to hide, use the LexisNexis™ Total Research System 


—lIt’s how you know. 


LexisNexis” 


It’s how you know ™ 


(For your free trial* on the LexisNexis Total Research System go to www.lexisnexis.com/freeweek/ or call 877.81 0.5324 ) 


*The LexisNexis Total Research System “free trial offer" is available to law firms in the United States who have not subscribed to the LexisNexis online services within the last 30 days from the date of this publication. 
Additional restrictions may apply. Current LexisNexis customers should contact their account representative for information. 


LexisNexis and the Knowledge Burst logo are trademarks of Reed Elsevier Properties Inc., used under license. I's How You Know is a trademark of LexisNexis, a division of Reed Elsevier Inc. AL5942 
© 2003 LexisNexis, a division of Reed Elsevier Inc. All rights reserved 
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Another Consideration 

One addition to Stacey Giulianti’s 
fine article on dealing with an in- 
surance misrepresentation defense 
(April) is to consider if the insurer 
promptly refunded the premium 
upon learning of the alleged misrep- 


resentation (some cases even in- 
volve accepting additional premium 
payments). An early leading case is 
Johnson v. Life Insurance Company 
of Georgia, 52 So. 2d 813 (Fla. 1951). 

RayMOnpD “Tom” ELLIGETT, JR. 
Tampa 


The Florida Bar Journal welcomes letters to the editor. Letters should be no 
longer than 350 words, and may be edited. Letters should be directed to 
“Letters to the Editor,” The Florida Bar Journal, 651 E. Jefferson St., 
Tallahassee, Florida 32399-2300. 


Oath of Admission 
to The Florida Bar 


The general principles which should ever control the 
lawyer in the practice of the legal profession are clearly set 
forth in the following oath of admission to the Bar, which the 
lawyer is sworn on admission to obey and for the willful vio- 
lation to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States 
and the Constitution of the State of Florida; 

“| will maintain the respect due to courts of justice 
and judicial officers; 

“| will not counsel or maintain any suit or proceed- 
ings which shall appear to me to be unjust, nor any defense 
except such as | believe to be honestly debatable under 
the law of the land; 

“| will employ for the purpose of maintaining the 
causes confided to me such means only as are consistent 
with truth and honor, and will never seek to mislead the 
judge or jury by any artifice or false statement of fact or 
law; 

“| will maintain the confidence and preserve invio- 
late the secrets of my clients, and will accept no compen- 
sation in connection with their business except from them 
or with their knowledge and approval; 

“| will abstain from all offensive personality and ad- 
vance no fact prejudicial to the honor or reputation of a 
party or witness, unless required by the justice of the cause 
with which | am charged; 

“| will never reject, from any consideration personal 
to myself, the cause of the defenseless or oppressed, or de- 
lay anyone’s cause for lucre or malice. So help me God.” 
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DEADLINE OCTOBER 1, 2003 
Do Not Wait... Protect Your Client Now 


Legislation now requires Judgment Liens to be filed with the Division of 
Corporations. Effective October 1, 2001 Judgment Liens are filed with 


the Division of Corporations. Writs of Execution are no longer docketed 


with the Sheriff's Office. 


Previously recorded Judgment Liens must be refiled with 
the Department of State prior to October 1, 2003 or the 
lien will become ineffective leaving your client unprotected. 


Empire will handle the completion of necessary forms and the filing of 
your Judgment Lien for a low introductory fee of $15.00 plus costs. 
We offer discount fees on volume filings on previously recorded Judgment 


Liens. Call our office for details. 


PROTECT YOUR CLIENT'S INTEREST BY 
CALLING EMPIRE TODAY 


1-800-432-3028 


THE FIRST SERVICE COMPANY TO OFFER CORPORATE 
FILING SERVICES CAN NOW FILE YOUR JUDGMENT LIEN 
WITH THE DIVISION OF CORPORATIONS. IT'S SIMPLE, CALL 
FOR DETAILS. 


2444 N.W. 7 PLACE » MIAMI, FL 33127 * FAX (305) 633-9696 ® www. corporatekits.com 
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Looking Back 


“Nothing great was ever achieved without enthusiasm.” 
RALPH WALDO EMERSON 


n 1996, I was satisfied with my 

achievements as a trial lawyer 

in Miami and ran for a two- 

year term as a member of The 
Florida Bar Board of Governors be- 
cause I wanted to voice my opinions 
on legal issues and the future of The 
Florida Bar. I had been active for 
years in local bar associations, trial 
lawyer organizations, and commu- 
nity programs, and believed that I 
could contribute to the Board of Gov- 
ernors. I had no aspirations for fur- 
ther Florida Bar or ABA service. 

The first meeting I attended as a 
new board member was held at The 
Registry Hotel in Naples. I observed 
and admired the lawyers of the 
Board of Governors who devoted 
time away from their families and 
law practices, who addressed cutting 
edge legal issues, trends in the law, 
the direction of The Florida Bar, law- 
yer discipline, and issues involving 
the regulation of the lawyers and 
judges of Florida. Having enjoyed 
my service on the board, I ran for 
re-election and ultimately made the 
commitment and sought to become 
president of The Florida Bar. 

Our entire board representing at- 
torneys from Key West to Pensacola 
were diligent and enthusiastic all 
year long. Now that my term as 
president is winding down, I reflect 
upon the outstanding achievements 
this year of Board of Governors 
members including: 1) Jerry Beer 


(West Palm Beach)—chair of Bud- 
get Committee, responsible for rec- 
ommending a budget which imple- 
ments the approved programs of the 
Bar and monitored fiscal and bud- 
getary policy; 2) Alan Bookman 
(Pensacola)—chair of All Bar Confer- 
ence, a gathering at the Midyear 
Meeting of The Florida Bar of law- 
yers, judges, and journalists to re- 
view the Dignity in Law program; 3) 
Hank Coxe (Jacksonville)—chair of 
Article V Task Force, responsible for 
direct monitoring of legislative activ- 
ity involving Article V, Revision 7, 
and co-chair with David Rothman 


(Miami) of Disciplinary Review Com- 
mittee, responsible for reviewing the 
grievance agenda and making rec- 
ommendations on disciplinary ac- 
tions; 4) Jesse Diner (Hollywood)— 
chair of Legislation Committee, 
considered proposals for legislative 
or political action by The Florida Bar 
or other sections of The Florida Bar 
on pending legislative issues, and 
chair of Dignity in Law Review Com- 
mittee, reviewed the progress of Dig- 
nity in Law public awareness pro- 
gram and made recommendations of 
continuation of program to BOG; 5) 
Terrence Russell (Ft. Lauderdale)— 
distinguished immediate past presi- 
dent who agreed to serve as chair of 
the Legal Needs of Children Com- 
mittee 2003, which is making recom- 
mendations to implement the Final 
Report of the Legal Needs of Chil- 
dren Commission submitted June 
2002; 6) David Welch (Ft. Lauder- 
dale)—chair of Technology Task 
Force, diligently implemented a le- 
gal Web portal project to be known 
as MyFloridaBar.com soon to be rec- 
ognized as an outstanding Florida 
Bar member benefit at no cost to our 
membership, and chair of Commu- 
nications Committee which oversees 
all communications activities of The 
Florida Bar as well as the Dignity 
in Law public awareness program; 
and 7) John Yanchunis (St. Peters- 
burg)—chair of MultiJurisdictional 
Practice Commission, responsible 


Dignity in Law has succeeded in inspiring attorneys of Florida to stand up 
for our profession and to speak out to our law partners, young associates, 
friends, neighbors, and clients about the greatness of our profession. 
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lt has been my honor to serve as president of 
The Florida Bar 2002-03. Each effort undertaken 
during my term as president was attempted in 
good faith and with great enthusiasm. 


for review of ABA Model Rules 2002 
and other issues involving the 
multijurisdictional practice of law in 
Florida. 

I take this opportunity to recognize 
a special Florida attorney, Juliet 
Murphy Roulhac, president, Young 
Lawyers Division of The Florida Bar. 
Juliet served with honor and dedica- 
tion as president of the YLD. Her de- 
meanor, leadership, and vibrance set 
an outstanding example for all young 
lawyers of Florida. 

Soon The Florida Bar will be led by 
an excellent Coral Gables trial attor- 
ney: Miles A. McGrane III. It has been 
my pleasure to work side-by-side with 
Miles during this past year and I know 
that he has the experience as a former 
board member to lead The Florida Bar 
with distinction. 

Our Board of Governors unani- 
mously adopted a historic public 
awareness program—Dignity in 


Law—to address the vital role that 
lawyers play in the fiber of modern 
day Florida. I knew from the outset 
that addressing “lawyer image” issues 
was a daunting task. Abraham Lin- 
coln said, “The probability that we 
may fail in the struggle ought not to 
deter us from the support of a cause 
we believe to be just.” 

This program has succeeded in in- 
spiring attorneys of Florida to stand 
up for our profession and to speak out 
to our law partners, young associates, 
friends, neighbors, and clients about 
the greatness of our profession. This 
effort could not have succeeded with- 
out the enthusiastic support of 
Francine Walker, director of Public 
Information and Bar Services of The 
Florida Bar; as well as Christine 
Barney, CEO, rbb Public Relations, 
Coral Gables, private public relations 
consultants, who diligently and enthu- 
siastically created a message and de- 


livered it to all Floridians speaking 
of the great work that lawyers and 
judges do in Florida every day for our 
clients, in our courtrooms, and in our 
communities. 

It has been my honor to serve as 
president of The Florida Bar 2002- 
03. I have lived my life and served as 
your president following the thought 
of the great American writer Ralph 
Waldo Emerson, who stated “Nothing 
great was ever achieved without en- 
thusiasm.” Each effort undertaken 
during my term as president was at- 
tempted in good faith and with great 
enthusiasm. 

At the General Assembly held at the 
Annual Meeting last year, my family 
gave me a gold lapel pin bearing The 
Florida Bar insignia with lettering that 
says “President—The Florida Bar.” I 
have worn that gold pin this year and 
told all who inquired that it reflects my 
pride to be a Florida lawyer. 


Top ARONOVITZ 


2003 Annual Meeting 
The Florida Bar 


june 25 - 28 


See the May Bar Journal and www.FLABAR.org 
for Registration Information and Form 
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by Justice Barbara J. Pariente, Annette Boyd Pitts, and Jodi Wilkof 


Note: In September 2002, Florida Supreme Court Justices Barbara J. Pariente and Peggy A. Quince along with Annette 
Boyd Pitts, executive director of the Florida Law Related Education Association, Inc., visited the Florida Institute for Girls 
(FIG) in West Palm Beach. The visit, arranged in conjunction with the Supreme Court justices’ annual Constitution Week 
program, was scheduled because Justices Pariente and Quince had been concerned about the issue of the increasing 
number of girls entering the juvenile justice system in Florida. In April 2003, Justice Pariente returned to FIG to follow up 
on the girls she had seen in September and to view the success of the “Breakfast and Books” program. These visits to FIG 
generated a renewed commitment by the authors to explore the increase in female juvenile crime. This article represents 
an expression of the lessons we learned and a call for lawyers and judges not only to recognize the predictors unique to 
female delinquent behavior, but to become actively involved in prevention and intervention efforts. 


e knew from the start that this would be 
no ordinary classroom. And we knew that 
this visit would be different from the 
many classroom visits we had previously 
made. The gate slammed shut and locked behind us. We 
were asked to remove our jewelry and leave our purses 
and briefcases in the car. We were not allowed to take 
pictures. Staples had to be removed from our handouts 
because, we were told, they could be used as weapons. 
Pencils had to be collected before we left. Although we 
cannot tell you the names or show you the faces of the 
students we worked with that day, those students had a 
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profound impact on us. 

As they filed into the classroom, the students counted 
off: “One ma’am, two ma’am, and three ma’am ... .” They 
looked like ordinary teenagers, but their lives were far 
from ordinary. There were no t-shirts or blue jeans; in- 
stead these teenagers wore blue scrubs. Activities that 
most 13 to 18 year olds take for granted were not part of 
their daily routines. These girls were not talking on cell 
phones or planning their next trip to the mall. They were 
not listening to their favorite music or checking out the 
latest movies. Their rooms were concrete cells with a 
mattress for sleeping and no television or radios. 
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These students were teenage girls in Florida’s first 
maximum-risk facility for serious female juvenile offend- 
ers, the Florida Institute for Girls (FIG) in West Palm 
Beach. Many of the crimes they committed were violent, 
ranging from armed robbery and aggravated assault to 
carjacking and manslaughter. We came to teach them a 
lesson on the courts and the constitution. The lessons 
they taught us, however, were even more valuable. 

Recognizing the great strides women have made in the 
field of law, it is equally important to recognize the enor- 
mous numbers of women who have also found their way 
into our jails and prisons—and into our juvenile justice 
system. The girls at FIG awakened our interest in the risk 
factors and life circumstances that contribute to female 
juvenile crime and what we can do to help prevent today’s 
juvenile girl from becoming tomorrow’s adult offender. 

The visit to FIG was part of the Constitution Week 
program sponsored by the Florida Law Related Educa- 
tion Association, Inc., in cooperation with the justices of 
the Florida Supreme Court. The justices visit classrooms 
across Florida to teach about the role of the courts in our 
democracy and their unique role in protecting rights 
granted by the U.S. Constitution. The experiences are 
always rewarding and this visit was certainly no excep- 
tion. The genesis of the visit was a conversation with 
Linda Fagan, a teacher from the FIG facility who par- 
ticipated in the Palm Beach County Justice Teaching In- 
stitute in February 2002.' After learning more about the 
facility, we planned our visit and invited local attorneys 
to participate, including members of the Palm Beach 
County Florida Association of Women Lawyers (FAWL) 
under the leadership of its president, Michele Suskauer. 
The goal was to provide positive female role models for 
the girls and to learn more about the paths that led to 
their confinement in FIG. Members of FAWL agreed to 
remain involved beyond the visit in a long-term 
mentoring relationship. 

The students at FIG are among the most serious fe- 
male juvenile offenders in Florida. Depending on the 
crimes they committed and their progress at FIG, the 
girls may stay at this highly secure, gender-specific fa- 
cility from 15 to 60 months, according to Dr. Jackie Layne, 
FIG director. The students participate in a specially de- 
signed academic and cultural education curriculum with 
an emphasis on vocational training, social skills, self- 
sufficiency, and mental health. These girls will be reen- 
tering society and will be back in our communities. What 
happens during their stay at FIG may be their last chance 
to gain the skills to succeed in life. 

The visit was intended to share a human side to jus- 
tice, to let the students experience the judicial decision- 
making process, and to present an exercise in critical 
thinking and the U.S. Constitution. The case we presented 
was Florida v. J.L., 529 U.S. 266 (2000). We have used 
this case countless times in schools to “teach” students 
about the U.S. Constitution, the Bill of Rights, and the 
role of the court system in protecting rights. Even though 
this time we knew that we had a captive audience, we 
expected either a lack of interest or outright hostility. 


What we found instead was a group of 18 girls from di- 
verse ethnic and racial and social backgrounds who were 
bright, articulate, and eager to learn and question. They 
all knew the three branches of government (a fact that 
many adults do not know). 

In addition to excelling at this constitutional activity, 
the girls also taught us some valuable lessons. They 
shared their life experiences with us and each girl told a 
personal story. Although each girl’s life was unique, many 
of the stories were similar. The girls told of victimiza- 
tion and abusive childhoods, drug and alcohol use, fail- 
ure in school, and many other issues. Some had parents 
who also had been incarcerated. They told of their expe- 
riences with the juvenile justice system and specifically 
the courts—and of the judges who had sentenced them 
to this facility. Some felt their judges “really cared” and 
“took an interest” in them.” It seemed as if the judges, in 
some cases, provided the discipline and structure miss- 
ing from the girls’ lives. 

Other girls, however, perceived that they were treated 
harsher because of their gender. Indeed, Dr. Layne re- 
lated that many times the juvenile girls see the judge as 
“the man.” She expressed that there was a need for judges 
to receive more education about the causes of delinquent 
behavior in juvenile girls and the type of girl who could 
benefit from this high-end program. 

These stories increased our interest to learn more about 
the unique issues of girls in our juvenile justice system, an 
issue that has gained much attention recently, both na- 
tionally and statewide.* Girls are entering the juvenile jus- 
tice system at an accelerated pace. According to the June 
2002 final report of The Florida Bar’s Commission on the 
Legal Needs of Children, “the number of girls in Florida’s 
juvenile justice system has skyrocketed, yet gender-spe- 
cific programs are lacking.”* The Florida Department of 
Juvenile Justice describes the profile of the typical female 
delinquent in Florida as 15 years old, white, charged with 
retail theft, with two prior delinquency referrals.° Although 
the rise in female crime was largely for minor crimes, the 
number of girls arrested for violent felony offenses almost 
doubled during the last decade in Florida.* Nationally, the 
violent crime index arrest rate for girls increased 74 per- 
cent between 1980 and 1999, whereas the arrest rate for 
boys declined seven percent during this period.’ Although 
boys still commit a much higher percentage of crime over- 
all, it is important to recognize that one out of every four 
juveniles arrested in Florida is female.* The rapid accel- 
eration of juvenile crime committed by girls warrants an 
examination of the types of offenses they are committing, 
the life circumstances of these young offenders, and what 
we can do to make a difference. 


Predictors of 
Female Offending 

National studies have identified a series of predictors 
specific to female juvenile offenders.* These predictors 
include traumatic experiences and at-risk behaviors that 
may help signal trouble ahead. Studies conducted and 
substantiated over the past 25 years by Joanne Belknap, 
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Lawyers and judges face unique 
challenges in confronting the 
causes of the increased number 
of girls who come in contact 

with our juvenile justice system. 


Meda Chesney-Lind, and Leslie Acoca, among other aca- 
demics and practitioners, suggest some common life cir- 
cumstances shared by adult and juvenile female offend- 
ers.'° 

One of the most prevalent indicators on the pathway 
leading to female involvement in the juvenile justice sys- 
tem is a history of being abused and neglected as a child. 
Indeed, research on the connection between abuse as a 
child and delinquent behavior later in life shows that 
although abuse in childhood does not necessarily lead to 
delinquent behavior later in life, the relationship between 
the two is considerable. One study, for example, concluded 
that individuals who had been abused or neglected as 
children had a 59 percent greater likelihood of arrest as 
juveniles than nonabused individuals." More specifically, 
individuals who were abused as children were more likely 
to be arrested as juveniles (27 percent versus 17 per- 
cent), as adults (42 percent versus 33 percent), and for a 
violent crime (18 versus 14 percent).!” 

For girls, the connection between childhood abuse and 
later delinquent behavior is even more striking. Studies 
show that nearly 70 percent of the girls in the juvenile 
justice system have a history of physical abuse.’ This 
compares to the approximately 20 percent rate of physi- 
cal abuse for teenage females in the general population." 
In addition, 67.5 percent of incarcerated adult women in 
the criminal justice system report having been violently 
victimized as young girls.’ Similar to these national sta- 
tistics, the Florida Department of Juvenile Justice re- 
ports that among female delinquents in Florida, an esti- 
mated 70 percent have a history of sexual abuse.'® 

Apart from these numbers, it appears that the experi- 
ence of abused girls, as that experience relates to future 
delinquent behavior, is different than the experience is 
for boys. For instance, research indicates that females 
who have been the victim of abuse or neglect have an 
increased risk of arrest for a violent crime but that this 
pattern does not hold true for males.'’ Moreover, girls 
often run away to escape the abuse that they have suf- 
fered at home" and girls are more likely than boys to be 
arrested and ultimately placed outside of the home for 
running away.’ In 1999, girls accounted for 27 percent 
of all juvenile arrests, but represented 59 percent of all 
runaway arrests.” In fact, recent statistics indicate that 
there remain only two arrest categories where more girls 
are arrested than boys: running away from home and 
prostitution.”! 

Clearly, the relationship between childhood abuse and 
teenage delinquency is a complex one. One thoughtful 
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analysis by Judge Cindy Lederman and Eileen Nexer 
Brown explains the connections as follows: 

The lack of protective factors in the lives of abused and ne- 
glected girls, such as close parental supervision, appropriate 
discipline, and effective parental role models, facilitates girls’ 
derailment into the criminal justice system. Abused and ne- 
glected children are reared in families that lack traditional so- 
cial controls. The barriers to derailment to the juvenile justice 
system that keep the normal female on “the path of virtue” do 
not exist in homes where child maltreatment is present. A study 
of girls in the California juvenile justice system conducted by 
the National Council on Crime and Delinquency found that more 
than 95 percent of the girls lacked a stable home environment, 
more than 54 percent of the girls reported having mothers who 
had been arrested or incarcerated, and 46 percent of the girls 
had fathers who had been incarcerated. The criminogenic na- 
ture of the home environment enhances the opportunities of 
delinquent girls to engage in relationships with deviant friends, 
relatives, and potential mates, and to model their antisocial 
behavior.” 


Aside from a history of abuse and neglect during child- 
hood, other indicators to female involvement in the juve- 
nile justice system include:** 

¢ School failure problems. Middle school failure is a 
strong predictor of future trouble. School suspensions or 
expulsions as well as having to repeat grades have been 
identified as issues in the lives of many female juvenile 
offenders. 

¢ Physical and mental health issues. High percentages 
of girls interviewed in the juvenile justice system report 
serious physical health or mental health problems re- 
quiring medical intervention. Reports of suicide attempts 
and psychological counseling were noted in the studies. 

¢ High-risk behaviors. Profiles of girls in the juvenile 
justice system note the prevalence of drug and alcohol 
abuse as well as other high risk behaviors such as tru- 
ancy and sexual activity early in their lives. 

¢ Family instability. Female juvenile offenders report 
tremendous instability in their family lives. Their fami- 
lies often are separated due to poverty, incarceration, or 
death. Many report moving from relative to relative or 
living in foster care. 

e Offense patterns. Studies suggest that girls begin 
their involvement with the juvenile justice system 
charged with less serious offenses such as property, drug, 
and status offenses including running away, curfew vio- 
lations, and truancy. 

¢ Parental incarceration. Children of incarcerated par- 
ents show higher rates of subsequent juvenile and adult 
criminality.”‘ Studies of girls in the juvenile justice sys- 
tem show high percentages with one or both parents in- 
carcerated. In 1999, more than half of all state and fed- 
eral prisoners reported having children. 

These indicators may provide valuable insight into 
ways in which we as lawyers and judges can intervene to 
help these girls. The National Council on Crime and De- 
linquency interviews with girls in the juvenile justice 
system noted that many of the criminal experiences oc- 
curred between the ages of 12 and 14 years. This should 
lead us to identify and target at-risk girls to avoid fu- 
ture confinement in secure facilities. Just as importantly, 
early intervention efforts targeting girls between eight 
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and 11 years of age may be a critical factor.” 

Indeed, these are unique challenges, which we as law- 
yers and as judges have an obligation to confront as we 
study the multiple causes of the increased number of 
girls who come in contact with our juvenile justice sys- 
tem and as we explore solutions. The 2002 final report of 
the Commission on the Legal Needs of Children contains 
a specific recommendation regarding juvenile girls: 

Of equal concern to the commission is the dramatically increas- 
ing number of females entering the juvenile justice system, 
without sufficient gender-specific programs in place to inter- 
vene and rehabilitate. The commission also recommends that 
this disturbing trend be specifically addressed with a focus on 


developing and making available appropriate services to young 
women in the juvenile justice system. 


In an apparent attempt to address this type of con- 

cern, the state of Oregon enacted a law in 1993 requir- 
ing that state agencies serving children under 18 ensure 
that girls and boys have equal access to appropriate ser- 
vices, treatment, and facilities.” Because of heightened 
awareness of girls’ issues prompted by this law, the state 
commission on children and families and the state crimi- 
nal justice commission in Oregon funded the develop- 
ment of guidelines. Significant to the issue of the role of 
mentoring, one of its guidelines states: 
Guideline: Significant Relationships with Caring Adults. Help 
girls establish significant relationships with caring adults 
through mentor programs. Matching a girl with a mentor who 
has a similar ethnic heritage, culture and background is en- 
couraged. Mentors play a significant role in a girl’s success, 
especially with continual, reliable contact that avoids competi- 
tion with a girl’s mother/family. Girls also need adult females 
who can model and support survival and growth along with 
resistance and change.... 

Mentorships should be a component of all programs, con- 
necting mentors/volunteers with girls during the program, and 
certainly before they transition out of it. It is critical that girls 
have adult women in their lives who can serve as examples of 
internal strength and ability. Adult women can exemplify sur- 
vival and growth as well as resistance and change .... 


Recommendations 

Although there are many complex factors that may 
have affected the lives of female juvenile offenders, there 
are also many opportunities for lawyers and judges to 
contribute to successful intervention. These opportuni- 
ties arise not only in our professional capacity, but also 
through volunteering both in traditional pro bono capaci- 
ties such as the representation of children and serving 
as guardians ad litem and, additionally, in other volun- 
teer capacities such as mentoring. 

Because middle school academic failure is a critical 
contributing factor in the lives of youthful female offend- 
ers, involvement in tutoring and mentoring initiatives 
in elementary and middle schools can be a powerful an- 
tidote to delinquency. Indeed, one study has concluded 
that: 

{a]ll girls benefit from the opportunity to interact with suc- 
cessful female role models. Such role models offer girls insight 
into positive careers and educational opportunities available 
to women in today’s society. Mentoring is one method of rela- 


tionship-building and therefore should be an available resource 
to delinquent girls.” 
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Volunteering even as little as one or two hours per week 
to help a student with homework or to be an encourag- 
ing presence in his or her life may provide the interven- 
tion needed to make a difference. Attachments and bonds 
can be formed and maintained over time. Contact the 
governor’s mentoring initiative (www.myflorida.com/ 
myflorida/governorsoffice/mentoring/index.html), your 
local school district, the Take Stock in Children Program 
(www.takestockinchildren.com/home.jsp), the Communi- 
ties in School Program, or Big Brothers/Big Sisters 
(www.bbbsa.org) to determine where mentors or tutors 
are needed in your community. There is no better use of 
your “spare” time than mentoring a child. 

Another opportunity for lawyers and judges is to work 
directly in public school classrooms on a regular basis 
with teachers to present law-related education lessons. 
Involvement in the classroom through well-planned ac- 
tivities and lessons can provide opportunities for know]l- 
edge and skill building as well as attitudinal changes. 
Depending on your interest, contact local schools to de- 
termine appropriate classes for which to serve as a re- 
source person. Ask about law studies, court procedures, 
and legal systems and concepts classes as well as Ameri- 
can government courses at the high school level. Middle 
school civics classes and elementary character education 
classes are also excellent opportunities for law-related 
education programs. A sufficient quantity and quality of 
instruction is important. Lessons and tips for involve- 
ment are available from FLREA in Tallahassee 
(www.flrea.org). 

Class visits provide opportunities for ongoing, direct 
relationships with students while teaching about law- 
related issues. You also can ask about dropout preven- 
tion, alternative education, or academic intervention 
programs. In addition, there are second chance schools 
and juvenile justice programs that could use your assis- 
tance. 

Mentoring relationships and positive role models are 
important not only in preventing delinquent behavior, 
but also in helping a girl once she has had her first con- 
tact with the juvenile system—to try to prevent her be- 
havior from escalating. Consider joining—or starting— 
a reading program at a juvenile detention facility for girls 
whose behavior is considered serious enough to warrant 
commitment. As stated earlier, members of Palm Beach 
County FAWL joined the FIG visit and, based upon that 
experience, launched a program whereby FAWL mem- 
bers meet with a group of girls at FIG once a month to 
share thoughts about a book.”* The program, which pro- 
vides 20 FAWL members to mentor through reading, is 
called “Breakfast and Books” and has been a tremen- 
dous success. Indeed, since the program began, discipline 
problems are down, grades are up, and there is a list of 
girls who want to participate.” 

In addition to school tutoring and mentoring oppor- 
tunities, there are multiple opportunities for involvement 
after school hours and beyond the school doors. Girls 
clubs, after-school programs, and neighborhood associa- 
tion initiatives as well as community-based nonprofit 
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youth centers provide ample oppor- 
tunities for adult involvement in the 
lives of young girls. PACE (Practi- 
cal Academic and Cultural Educa- 
tion) Centers work with female ju- 
venile offenders and at-risk girls 
in a community-based program. 
Providing gender-specific services, 
PACE sponsors counseling, mental 
health services, parenting classes, 
sex education programs, health 
and hygiene classes, and programs 
addressing victimization. PACE 
(www.pacecenter.org) also needs 
positive adult role models and 
mentors.*° 

Further, many religious and civic 
groups identify prisoners with chil- 
dren during the holidays to ensure 
that the children receive presents. 
You can deliver the presents and 
visit with the families. Offering as- 
sistance throughout the year may 
help to develop relationships with 
these families and provide positive 
intervention opportunities. Because 
of the high percentages of juvenile 
offenders who have an incarcerated 
parent, this type of involvement, es- 
pecially with young children, may be 
important to help provide positive 
adult role models and mentoring re- 
lationships. 

Another opportunity for lawyer 
involvement in this arena is by join- 
ing your local family law advisory 
group. The Florida Supreme Court 
recently adopted a recommendation 
of the family court steering commit- 
tee that all circuits create a family 
law advisory group, which includes 
among its participants members of 
the Bar, to support and advise the 
family court.*! The advisory group as- 
sists in reaching the goal of having a 
model family court through open com- 
munication among court staff, 
judges, attorneys, social service pro- 
viders, and other community leaders. 


Conclusion 

Female offenders are unique in 
their pathways that lead to the ju- 
venile justice system. They are more 
likely to be victims of sexual abuse 
and to suffer from depression, low 
self-esteem, poor self-image, and 
related mental health problems.** 
Often, they have experienced wide- 


spread academic failures. Recogniz- 
ing the predictors of future female 
offenders may provide avenues for 
prevention during the critical pre- 
adolescent years. But it is not too 
late for active intervention in the 
teenage years—even for girls whose 
delinquent behavior is categorized 
as serious. 

Everyone involved with the juve- 
nile justice system in Florida—now 
more than ever—must concentrate 
on making every case and every girl 
count. It is imperative to recognize 
that if we focus our energies on ef- 
fective prevention strategies, as well 
as on the needs of girls when they 
are first touched by the system, we 
may in fact be able to make a differ- 
ence in their lives. Indeed, we left 
FIG with a renewed commitment to 
encourage members of the legal pro- 
fession and the judiciary to become 
educated on the issue of girls in the 
juvenile justice system and to be- 
come involved in prevention and in- 
tervention efforts. All of the girls we 
met felt that they were going to turn 
their lives around. One girl ex- 
pressed the aspiration of becoming 
a pediatrician. And Dr. Layne later 
told us that, after we left, one of the 
girls asked her how the title “Chief 
Justice” sounded. So, perhaps we did 
teach them a lesson. They certainly 
taught us one! O 


‘ The Supreme Court of Florida hosts 
an annual Justice Teaching Institute to 
prepare teachers to teach about the 
Florida courts. Judges from various cir- 
cuits also attend the institute. The justices 
and participating judges work with local 
teachers in the classroom and sponsor lo- 
cal training institutes to expand the num- 
bers of students and teachers impacted 
annually. For additional information, see 
www.flcourts.org/sct/education/ 
index.html. 

? The girls specifically recalled, with ad- 
miration and respect, the names of Judge 
Jose Rodriguez and Judge Cynthia 
MacKinnon from Orlando as well as Judge 
Kenneth Mara from West Palm Beach. 

3 Leaders in the area include the Ameri- 
can Bar Association and its former presi- 
dent, Florida attorney Martha Barnett, in 
collaboration with the National Bar As- 
sociation and its former president, Florida 
attorney Evett L. Simmons, who jointly 
issued the publication, Justice by Gender: 
The Lack of Appropriate Prevention, Di- 
version and Treatment Alternatives for 
Girls in the Justice System 
(www.abanet.org/crimjust/juvjus/ 
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justicebygender.pdf). In addition, the 
Florida Commission on the Status of 
Women devoted its 2001 annual report to 
this issue, entitled Prevention by Interven- 
tion: Girls in Florida’s Juvenile Justice 
System (www.fesw.net/documents/ 
2001%20Annual%20Report%20web%20.pdf). 
Most recently, the Commission on the 
Legal Needs of Children, studying the en- 
tire gamut of issues relating to the legal 
needs of children, also focused on the par- 
ticular problem of the increased number 
of juvenile girls in the system 
(www.flabar.org). 

4 The June 2002 report of the Commis- 
sion on the Legal Needs of Children rep- 
resents the culmination of a three-year 
comprehensive study, under the leader- 
ship of Judge Sandy Karlan. This report 
covers the entire spectrum of the unmet 
needs of children. 

5 See Kristin Parsons Winokur, Hidden 
Voices: The Experience of Delinquent Girls 
in Florida, printed in the Florida Com- 
mission on the Status of Women’s Tenth 
Annual Report (2001), Prevention by In- 
tervention: Girls in Florida’s Juvenile Jus- 
tice System at 13. 

® See Florida Department of Juvenile 
Justice, Juvenile Justice Frequently Asked 
Questions (8-15-2002) (www.djj.state.fl.us/ 
faqs/). 

7 See Winokur, supra note 5, at 10. 

8 See supra note 6. 

® See Leslie Acoca, Investing in Girls: A 
21st Century Strategy, 6 JUVENILE JUSTICE 
JOURNAL (Oct. 1999). Office of Juvenile 
Justice and Delinquency Prevention 
invest8.html). 

10 See id. 

1 See Janet Wiig and Cathy Spatz 
Widom, et al., Understanding Child Mal- 
treatment and Juvenile Delinquency: 
From Research to Effective Program, Prac- 
tice and Systemic Solutions, at 
www.cwla.org/programs/juvenilejustice/ 
ucmjd01.pdf at VI. 

12 See id. 

18 See Cindy S. Lederman and Eileen 
Nexer Brown, Entangled in the Shadows: 
Girls in the Juvenile Justice System, 48 
Burr. L. Rev. 909, 915 (Fall 2000). 

14 See id. 

15 See id. 

16 See Florida Department of Juvenile 
Justice Girls Initiative at 
www.djj.state.fl.uscomminvolve/ 
listen. html. 

17 See Winokur, supra note 5, at 15. 

18 See Justice by Gender: The Lack of Ap- 
propriate Prevention, Diversion and Treat- 
ment Alternatives for Girls in the Justice 
System 10, jointly issued by the Ameri- 
can Bar Association and the National Bar 
Association; see also Lederman and 
Brown, supra note 13, at 914—15 (noting 
that society gives women a different mes- 
sage than it gives girls in dealing with 
victimization; women are encouraged to 
leave a violent home as a healthy choice, 
but girls are considered runaways when 
they do so). 

19 See Justice by Gender: The Lack of Ap- 
propriate Prevention, Diversion and Treat- 


ment Alternatives for Girls in the Justice 
System, supra note 18, at 10. 

20 See id. at 17. The ABA/NBA report also 
discusses the fact that commentators have 
long attributed this disproportionality to 
bias in the discretionary decisions of po- 
lice, probation, prosecutors, judges and 
agency personnel to handle runaway and 
other status offenses by girls through the 
delinquency system. Jd. Indeed, the report 
states that although “the exact nature of 
justice system bias against giris is the sub- 
ject of ongoing discussion and debate, there 
is general recognition of gender and race 
disparity in the processing of girls’ cases 
through the delinquency system.” Jd. at 
15. Similarly, the report states that pre- 
liminary studies suggest that the growth 
in the number of girls in the delinquency 
system is not due to an increase in their 
violent and aggressive behavior, but rather 
to a changed response about their behav- 
ior; for example, in relabeling girls’ family 
conflicts as violent offenses. Id. at 3. 

1 See Lederman and Brown, supra note 
13, at 917-18. 

2 See id. at 915 (footnote omitted). 

3 See Acoca, supra note 9. 

*4 See Barry A. Krisberg and Carolyn 
Engel Temin, The Plight of Children Whose 
Parents Are in Prison, National Council on 
Crime and Delinquency (Oct. 2001). 

25 See Acoca, supra note 9. 

26 See Or. REv. Stat. §417.270; see gener- 
ally Gender-Responsive Programming in 
the System—Oregon’s Guidelines for Effec- 
tive Programming for Girls, 66 SEP Fep. 
PROBATION 57. 

27 See Facing the Challenge: A Profile of 
Florida’s Female Juvenile Commitment 
Programs. Florida Department of Juvenile 
Justice Management Report Number 99- 
10 (Dec. 1999) at 30 (The Commission on 
the Status of Women also cited to this as 
one of its recommendations. See Florida 
Commission on the Status of Women Tenth 
Annual Report (2001), Prevention by In- 
tervention: Girls in Florida’s Juvenile Jus- 
tice System at 43). The DJJ studied also 
determined that for level 2 programs, ten 
percent have mentoring; for level 4, 12 


percent have mentoring; at level 6, 18 per- 
cent offer mentoring; for level 8, zero per- 
cent reported mentroing programs. See 
id. at 62). 

28 See Emily Minor, Troubled Girls Read- 
ing Up With Mentors, Patm Beacu Post, 
January 2, 2003. 

29 See Susan Spencer-Wendel, Justice’s 
Visit Boosts for Her, Inmates, PALM BEACH 
Post, April 23, 2003 (noting also that the 
program has been recognized as a “best 
practice” by the Department of Juvenile 
Justice and will be started in other facili- 
ties). 

3° Another successful effort at helping 
girls in the juvenile justice system is the 
Girls Advocacy Project (GAP), initiated 
by Judge Cindy S. Lederman, adminis- 
trative judge of the juvenile division of 
the circuit court of Miami-Dade County 
and funded by the Florida Department 
of Juvenile Justice. This project specifi- 
cally serves girls while they are in held 
detention. Before GAP began serving 
them, the girls spent long idle hours in 
cells, and the opportunity to educate, gar- 
ner trust, and modify behavior was lost. 
GAP fills that void by using that time to 
gain trust, educate, and break the cycle 
of incarceration. Topics of discussion in- 
clude sexual education; violence; medical 
health; victimization, alcohol and illicit 
substance use/abuse; gang affiliation; cop- 
ing with death and illness; academic per- 
formance; independent living skills; ar- 
tistic interests; technology; support 
systems; self-acceptance; and conflict 
resolution. In addition, the girls write 
poems and material for the GAP Jour- 
nal, which is also available for them to 
access during their free time. For further 
information on GAP, to 
www.gapgirls.org. 

31 See In re Report of Family Court Steer- 
ing Committee, 794 So. 2d 518, 534 (Fla. 
2001). 

82 See Facing the Challenge: A Profile of 
Florida’s Female Juvenile Commitment 
Programs. Florida Department of Juve- 
nile Justice, Bureau of Data and Re- 
search. Research Digest (2000). 


Justice Barbara J. Pariente was appointed as the seventy-seventh justice of the 


Florida Supreme Court on December 10, 1997. She is chair of the Supreme Court 
Committee on Families and Children in the Court and she received the 2000 Florida 
Council on Crime and Delinquency Distinguished Judicial Service Award. In addi- 
tion, Justice Pariente has served as a mentor to students through Take Stock in Chil- 
dren—a program for helping economically disadvantaged students earn a college schol- 
arship. Justice Pariente graduated with highest honors from Boston University and 
then attended George Washington University Law School, where she graduated fifth in 
her class, earning highest honors and membership in the Order of the Coif: 

Annette Boyd Pitts is the founding executive director of The Florida Law Re- 
lated Association, Inc., a private, nonprofit organization dedicated to improving the 
administration of justice through education. She is the recipient of the National Im- 
provements in Justice Award and the 2002 American Bar Association Isidore Starr 
Award for Excellence in Law Related Education. Pitts is recognized nationally and 
internationally for her work in civic and law related education. 

Jodi Wilkof served as a staff attorney to the judges of Florida’s 18th Judicial 
Circuit, the U.S. Court of Appeals for the 11th Circuit, and, most recently, for Florida 
Supreme Court Justice Barbara J. Pariente. Wilkof also served as a big sister in the Big 
Brother/Big Sister program, volunteered at a shelter for abused and neglected chil- 
dren and was a founding member of the Florida Supreme Court’s mentoring commit- 
tee. She is a graduate of Florida State University and the University of Virginia School 
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SURANCE BAD 
The “Setup Myth” 


by Rutledge R. Liles 


hen testifying in insurance bad faith 

cases, allegations to the effect that the 

carrier has been set up by the insured and 

the insured’s attorney and/or the third- 
party claimant and his or her attorney are frequently 
encountered. Such allegations are generally accompanied 
by an acrimonious charge of foul play, charade, dirty pool, 
contrivance, and so on. 

Much has been written about insurance bad faith and 
the alleged “setup.” As one writer correctly observed: “No 
subject is more likely to stir up controversy between 
plaintiffs’ lawyers and insurance companies than the 
honored and reviled practice of setting up an insurance 
company for a bad faith claim.”' 

The angst created by the bad faith environment al- 
ways seems to be laid at the doorstep of the insured or 
third-party claimant. In my experience, however, it is the 
insurance carrier that sets itself up for bad faith. The 
insured or claimant merely presents the opportunity by 
simply doing what should be done. Carriers never quite 
seem to be up to the challenge of responding in kind—a 
course of conduct that could provide comfortable insula- 
tion. . 

Under Florida law, any person may bring a civil action 
against an insurer when such person is damaged by the 
insurer's failure to attempt “[i]n good faith to settle claims 
when, under all circumstances, it could and should have 
done so, had it acted fairly and honestly toward its in- 
sured and with due regard for his interests.” 

Until the 20th century, actions for breaches of insur- 
ance contracts were treated the same as any other breach 
of contract action, and damages were generally limited 
to those contemplated by the parties at the time they 
entered into the contract.* With the passage of time, how- 
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ever, insurance contracts began to be viewed as distin- 
guishable from other types of contracts because they 
came to “occupy a unique institutional role” in modern 
society and affected a large number of people whose rates 
were dependent upon the acts of not only themselves, 
but also the acts of other insureds.‘ This became espe- 
cially true when liability policies began to replace tradi- 
tional indemnity policies as the standard form of insur- 
ance policy. 

With indemnity policies, the insured defended the 
claim, and the carrier simply paid the claim upon con- 
clusion. With liability policies, however, carriers assumed 
the obligation of defending the insured, with the insured 
surrendering control of the handling of the defense. This 
gave rise to an understandable vulnerability on the part 
of the insured which, in turn, gave rise to the existence 
of a fiduciary relationship between the carrier and the 
insured not unlike that between a lawyer and client.° 

Consequently, courts began to recognize that carriers 
owed a duty to the insured to act in the insured’s best 
interests rather than their own. In recognition of the fact 
that courts uniformly have acknowledged that carriers 
owe their insureds a duty of good faith and fair dealing, 
this duty evolved into the requirement that good faith 
be exercised or bad faith avoided. 

In Florida, third-party bad faith actions were recog- 
nized as early as 1938.° Florida, however, is in the mi- 
nority in holding that an action against an insurer for 
bad faith failure to settle sounds in contract rather than 
tort.’ Most states treat such an action as a tort claim or 
a combination of tort and contract.* Third-party bad faith 
claims are recognized under both Florida common law 
and Florida statute. First-party bad faith claims, how- 
ever, are entirely a creature of the legislature. 


| 


In Florida, there is neither a “set- 
off’ defense nor an affirmative de- 
fense of comparative bad faith. 
Similarly, while evidence of negli- 
gence may be considered by the jury 
as it may bear on the question of bad 
faith, a cause of action based solely 
on negligence, which does not rise to 
the level of bad faith, does not lie.'° 
In sum, in determining whether 
an insurer has “acted fairly and hon- 
estly towards its insured and with 
due regard for his interests,” the 
Florida Supreme Court applies the 
“totality-of-the-circumstances” stan- 
dard, and not a “fairly debatable” 
standard.'! Each case is determined 
on its own facts, and the question of 
the insurer’s failure to act in good 
faith with due regard for the inter- 
ests of the insured is for the jury.” 
Enough said about the law of bad 
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faith. Simply stated, jurors do not 
like or trust insurance companies. 
In a recent case in which this au- 
thor engaged in jury selection in a 
case involving a large national cor- 
poration suing multiple carriers for 
mass tort coverage. The claim was 
that the carriers were refusing to 
pay claims as required by the insur- 
ance contract. Issues aside, it took 
five full days to select a jury, with 
the number of strikes for cause ap- 
proaching 100. Additional jurors 
were required to complete the pro- 
cess. Jurors generally believed that 
if someone pays a premium, that 
person is entitled to coverage, and 
that insurance companies jerk their 
insureds around. This juror mindset 
developed through personal experi- 
ence with insurance companies. 
This should surprise no one. Cer- 


INSURANCE Co 


tainly, carriers are aware of the en- 
vironment and prejudice built in to 
the system. Insurance companies 
are also manifestly aware of the fi- 
duciary relationship that exists with 
an insured and with the law of bad 
faith. Yet, carriers continue to com- 
mit acts amounting to bad faith and 
complain of being set up by plain- 
tiffs’ attorneys. 

While there are cases where 
courts and juries have concluded 
that a “setup” existed and no bad 
faith occurred, those cases are obvi- 
ous in their contrivance and based 
on unreasonable demands contain- 
ing unreasonable conditions with 
unreasonable time limits. There, the 
“totality of the circumstances” made 
it obvious what was going on. Gen- 
erally speaking, however, insurance 
companies set themselves up for the 
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The importance of a prompt and timely 

response to an offer to settle cannot be 
overemphasized. If additional information 
is required, request an extension. 


fall in a fashion that could easily be 
avoided or remedied. 

What, then, are insurance compa- 
nies doing to set themselves up for 
bad faith liability and how can they 
maximize their opportunity to pre- 
vail? 

The duty to protect the insured 
does not begin with the receipt of an 
offer (or demand, depending on the 
point of view) to settle from the 
plaintiffs lawyer. It begins with re- 
ceipt of notice of a claim. It is at that 
point that a prudent carrier will (or 
should) actively begin to investigate 
and evaluate the claim with a mind 
to obtaining a release for the in- 
sured. 

The checklist of activities that 
should be performed by claims han- 
dlers during the course of handling 
the claim include: 

1) Prompt and full investigation 
of the claim. A number of carriers 
wait for things to be brought to 
them. They want to be spoon fed, not 
necessarily with regard to a general 
overview of the case which they 
gather from an accident report, but 
with regard to details surrounding 
the accident and injury—the details 
required to make a decision. Carri- 
ers need to be proactive in the in- 
vestigation of a claim. Reactive 
claims handling is dangerous. 

2) Timely evaluation of the claim 
and potential exposure with prompt 
response. Often, reserves are 
promptly set at policy limits in rec- 
ognition of the case potential, with 
offers to settle being well below what 
is viewed as the actual value. This 
author recently testified in a case 
where there was clear liability with 
catastrophic injury. The reserve was 
set at the policy limit within a week 
of the accident. The insured was in- 
formed of the potential for an excess 
exposure. The case clearly merited 


the policy limit, which was modest 
as compared to the potential expo- 
sure. Policy limits were not offered 
for five months, at which time they 
were rejected. The excuse given was 
that “we needed more documenta- 
tion of the injury” and “plaintiff’s 
counsel had said he would not ac- 
cept the limits earlier in time.” Suf- 
fice it to say that the alleged “need” 
for documentation was not repre- 
sented by attempts to obtain the in- 
formation. Further, even when the 
decision was made to tender the lim- 
its, the carrier neglected to do so, 
saying plaintiff’s counsel had 
boasted that they would not be ac- 
cepted in any event. 

In this author’s opinion, this 
amounted to compounding the po- 
tential for bad faith. How did the 
carrier know that the limits might 
not be accepted if tendered? The 
attorney’s letter was written only 
three weeks post accident, was an 
obvious attempt to start the bad 
faith clock running, and, standing 
alone, would not have supported a 
bad faith claim. Had the limits been 
offered earlier in time, even though 
they may have been rejected, it 
would have drawn the line at when 
bad faith arguably may have oc- 
curred, rather than extending the 
time over months. This was espe- 
cially true, given the fact that when 
the limits were tendered, the carrier 
was in possession of no greater in- 
formation or “documentation” than 
it had earlier in the case. Presum- 
ably, someone in control ultimately 
awakened to the fact that there had 
been unreasonable delay. 

The importance of a prompt and 
timely response to an offer to settle 
cannot be overemphasized. If one 
truly requires additional informa- 
tion, request an extension. If one has 
what is needed, make a decision and 
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make an offer. 

3) An organized and professional 
approach to claims handling: hav- 
ing a plan and uniformly sticking to 
it. Momentary oversight, given the 
volume of claims, is understandable. 
No one is perfect or expected to be 
so. However, there is repeated inex- 
cusable neglect and carelessness in 
claims handling; so obvious, in fact, 
that one might conclude that it was 
intentional, at best, or grossly ne- 
glectful, at least. 

Examples of this abound. The per- 
son responsible for the file leaves for 
vacation at the very time a time 
demand matures. No one is alerted 
to the deadline, the assumption be- 
ing that either it is not serious or it 
will keep until the claims handler 
returns. Why was it not handled 
before the claims handler left? Why 
was a substitute claims handler not 
alerted? Why was there no re- 
quested extension? Neglect under 
these circumstances is inexcusable. 

Another example can be seen in a 
carrier’s mail handling procedures. 
On occasion, mail goes to a central 
location which is different from the 
location of the claims handler, re- 
sulting in unnecessary delay in 
reaching the responsible person. 

Still another is the chain of com- 
mand for obtaining authority to 
settle. It takes too long to get to the 
individual with the power to autho- 
rize settlement. 

4) Keep the insured advised of the 
progress of the case and settlement 
opportunities, the probable outcome 
of the case, and the possibility of an 
excess verdict. The poor job carriers 
do in keeping the insured informed 
is shocking. As earlier stated, a fi- 
duciary relationship exists between 
the insurer and insured. The in- 
sured selects the level of coverage 
desired and pays the premium. For 
the payment of an annual premium, 
the insured transfers the risk of loss 
to the insurer up to the limits of cov- 
erage. In the absence of a claim, 
there is never a problem. The prob- 
lem arises when a claim is made, 
and the claim carries the risk of ex- 
ceeding the limits of coverage, 
thereby transferring what could be 
a catastrophic event back to the in- 


sured. Under the terms of the con- 
tract, the insured surrenders control 
of the case to the insurer. 

A carrier is not required to auto- 
matically settle a claim that threat- 
ens to place the insured at risk for 
an excess judgment. Rather, the re- 
quirement is that it attempt in good 
faith to settle a claim when, under 
all the circumstances, it could and 
should have done so, had it acted 
fairly and honestly toward its 
insureds with due regard for the 
insured’s interests. 

This requires fair and honest as- 
sessment and, when necessary, 
prompt resolution rather than 
gamesmanship. It also demands that 
the insured be part of the process. 
After all, once moved beyond the 
policy limits, one is dealing with the 
insured’s pocketbook. Should not the 
insured be apprised of what is going 
on and the potential for personal 
risk? Should not the insured be 
heard and have an opportunity to 
reduce the potential risk by offering 
to participate in the settlement at 


some level? No one should seriously 
question the right of the insured to 
be involved in the process. Jurors cer- 
tainly do not, and it is not good to 
hear from the witness stand that no 
one ever consulted the insured or 
even informed him of what the car- 
rier was doing in his name. 
Notwithstanding, it is rare to find 
correspondence or notice from the 
carrier to the insured other than an 
initial acknowledgment of the claim 
and a statement to the effect that 
“we will assign a lawyer to handle 
your claim and to enter a defense 
on your behalf” and that “the claim 
may exceed your limit of liability, so 
you might want to hire your own 
lawyer to advise you at your ex- 
pense,” or words to that effect. Af- 
ter that, absolutely nothing. This 
practice is improper, and jurors do 
not hesitate to punish for the slight. 
Is it really that much trouble to copy 
the insured with information being 
exchanged between the carrier and 
its lawyer? Copying clients with ev- 
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erything should be a matter of 


course. Their file should be an im- 
age of their lawyer’s. It seems a 
small “premium” to pay for the car- 
rier to ensure against a claim that 
the insured was not kept informed. 

5) Act with due regard for the 
insured’s interests. Some carriers or, 
more specifically, claims personnel, 
view claims handling as a game of 
poker. They spoon out money in the 
same fashion as does a poker player, 
raising the pot with the hope that 
the opponent will fold. The problem 
is that, often, they are not playing 
with their own money. Rather, they 
are risking the insured’s money. Do 
not gamble with the money of others. 

6) Give fair and reasonable con- 
sideration to a settlement offer that 
is not unreasonable under the facts 
of the case and settle, if possible, in a 
timely fashion where a reasonably 
prudent person would do so when 
faced with the prospect of paying the 
total recovery. An insurer has a duty 
to use the same degree of care and 
diligence as a person of ordinary 
care and prudence should exercise 
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The lack of a formal offer to settle does 
not preclude a finding of bad faith. The 
absence of an offer to settle is merely 
one factor to be considered. 


in the management of his own busi- 
ness.'* 

Claims handlers are often blinded 
by the moment. The competitive 
juices start to flow when the first 
contact with plaintiff’s counsel oc- 
curs. This may be by a simple letter 
of representation, a statutory de- 
mand for insurance information, or 
an offer (demand) made early in the 
case to settle for policy limits. There 
seems to exist a “no one is going to 
tell me what to do and when to do 
it” mentality. It’s downhill from that 
point on. 

Time limit demands are simply 
part of the process. Whether the 
short window of time constitutes a 
legitimate “setup” is entirely depen- 
dent on the facts of the case and the 
totality of the circumstances. In some 
cases, the abbreviated window may 
be adequate, in others, a “charade.”"* 

Under certain circumstances, an 
insurance company can be in bad 
faith even before a written settle- 
ment offer is sent.'° Further, the lack 
of a formal offer to settle does not 
preclude a finding of bad faith.'* The 
absence of an offer to settle is merely 


one factor to be considered in the 
totality of circumstances. Where li- 
ability is clear, and injuries so seri- 
ous that a judgment in excess of the 
policy limits is likely, an insurer has 
an affirmative duty to initiate 
settlement negotiations. 

Any question about the possible 
outcome of a settlement effort 
should be resolved in favor of the 
insured, with the insurer having the 
burden of showing not only that 
there was no real possibility of 
settlement within policy limits, but 
also that the insured was without 
the ability to contribute to whatever 
settlement figure that the parties 
could have reached. 

Bad faith lawsuits are an occupa- 
tional hazard. There is nothing that 
really can be done to avoid the oc- 
currence. Nevertheless, a carrier can 
maximize its chances of prevailing 
through appropriate claims han- 
dling practices. Unfortunately, how- 
ever, insurance companies continue 
to set themselves up for bad faith 
liability. Think “bad faith” the mo- 
ment the claim is received. Handle 
the claim in a prompt, reasonable 
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fashion. Defensive claims handling 
is the key. O 
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Administrative Law 

It has been a busy year for the Administrative 
Law Section and promises to remain that way. 
One of the section’s concerns has been the need 
for quality training of new lawyers in Florida ad- 
ministrative law. In September, we met with Dean 
‘Weidner of the Florida State University College 
of Law at our long range planning retreat to dis- 
cuss ways in which the section and the law school 
could work together to accomplish this goal. We 
will continue to foster that relationship and are 
grateful to Dean Weidner for his assistance. We 
are also delighted that one of our new executive 
council members, Cathy Sellers, is teaching at 
both FSU and the University of Florida. 

FSU also assisted us in October in hosting the 
Pat Dore Administrative Law Conference. The 
conference, held October 24-25 in Tallahassee, was 
attended by over 170 practitioners and was very 
well received. The conference featured such speak- 
ers as Justice Harry Lee Anstead, Judges Robert 
Benton and Terry Lewis, and Magistrate William 
Sherrill, as well as seasoned practitioners Wade 
Hopping, Larry Sellers, Bill Williams, and oth- 
ers. Mark Seidenfeld, FSU’s newly appointed Pat 
Dore Professor of Administrative Law, was also a 
featured speaker. Many thanks to Booter Imhof 
for his superlative effort in putting such a fine 
program together. 

An additional CLE on practice before the Divi- 
sion of Administrative Hearings was scheduled 
for May. While the seminar will have taken place 
by the time this issue goes to press, I am confi- 
dent, based upon the wonderful work of Andy 
Bertram and Kathy Kasprzak in assembling the 
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program, that it will also be a rousing success. 

We are working hard on our publications. We are ex- 
panding the reach of our newsletter and working on a 
Web site that will provide new opportunities to educate 
practitioners and the public on current events in admin- 
istrative law. Several changes in administration have 
delayed implementation of our newsletter column on 
agency general counsels; this feature, a source of practi- 
cal information for administrative practitioners, should 
be underway soon. Many thanks to Elizabeth MacArthur 
for her untiring efforts on our newsletter, not only this 
year but for many years. The Administrative Law Manual 
is being updated as well, and the section continues to 
work on improving our legal writing contest for law stu- 
dents. 

During legislative session, our Legislative Committee 
has been monitoring any proposed attempts to amend 
Ch. 120. We are grateful for the untiring efforts of Linda 
Rigot and Bill Williams, who take on this project for us 
and are vigilant in adhering to our adopted legislative 
positions. 

Finally, we are happy to be working with the Division 
of Administrative Hearings to assist in the sponsoring of 
the national meeting of the National Association of Ad- 
ministrative Law Judges to be held in October in Or- 
lando. We thank the Bar for its assistance in planning 
this event. Having this national meeting in Florida will 
enable us to see how Florida’s administrative procedures 
compare to those used in other parts of the country. With 
that in mind, we also look forward to planning the 2004 
Pat Dore Conference, which will celebrate 30 years of 
experience with Ch. 120. With Donna Blanton taking over 
as chair of the section this July, the Administrative Law 
Section will enjoy an immensely capable leadership team. 
LisA SHEARER NELSON, Chair 


Appellate Practice 
This past year the Appellate Prac- 
tice Section has accomplished a great 
deal. We have both maintained our 
long-standing projects and initiated 
significant new programs. 

Throughout this past year, the 
section has continued to provide in- 
structive and scholarly information 
to our members through our publi- 
cations. The section published three 
issues of The Record under the edi- 
torial direction of Siobhan Shea. We 
will also publish the latest edition 
of the Florida Appellate Practice 
Guide, edited by Caryn Bellus. This 
desk reference book contains infor- 
mation about the section and 
Florida and federal appellate courts. 
Well noted for its Inside the Courts 
portraits, these articles contain his- 
torical and administrative informa- 
tion about each court and judicial 
biographies. 

Once again, the section, led by 
Steve Brannock, has presented a 
number of excellent CLE opportu- 
nities for appellate practitioners. In 
October 2002, the section presented 
the ever popular Hot Topics Semi- 
nar. The annual Appellate Certifi- 
cation Review Course was offered in 
January 2003. In the upcoming 
months, we will present the Inside 
the 11th Circuit seminar and Prac- 
tice Before the Florida Supreme 
Court, co-sponsored with the Gov- 
ernment Lawyers Section. The sec- 
tion presents an intense three-day 
Appellate Practice Workshop in con- 
junction with Stetson University 
School of Law every other year. The 
next workshop will be presented in 
July 2003. 

Under the guidance of Tom Hall, 
the section undertook this year to 
create a handbook designed to ex- 
plain the basics of the appellate pro- 
cess. The handbook will be made 
available to pro se litigants and oth- 
ers needing assistance when navi- 
gating the appellate system. The 
committee is composed of appellate 
practitioners from all areas of prac- 
tice who are contributing their vari- 
ous talents to the project. This group 
has worked tirelessly and exceeded 
expectations in the progress of this 
enormous task. 


As part of our mission to foster 
education and the exchange of in- 
formation, the section undertook 
this year to create a peer-to-peer 
support system for appellate prac- 
titioners. Susan Fox accepted the in- 
vitation to chair this valuable pro- 
gram. Her committee has designed 
a mentor program to assist young 
lawyers, the occasional practitioner, 
and experienced appellate lawyers 
venturing into new practice areas. 
The committee has developed a pro- 
posal that is now in the implemen- 
tation stages. Attorneys will be able 
to request assistance through the 
section’s Web site and be referred to 
an appropriate volunteer mentor. 

At this time, the section is prepar- 
ing for a retreat to be held at the 
Don CeSar Resort at St. Petersburg 
Beach in May. This strategic plan- 
ning meeting will identify goals, set 
priorities, and elicit commitments to 
carry the section through the next 
few years. 

ANGELA C, Flowers, Chair 


Business Law 

The Business Law Section enjoyed 
another successful year. Our efforts 
were focused on CLE programs, leg- 
islation, and communications. We 
invite business lawyers throughout 
the state to join our current mem- 
bership at over 4,000 strong. 

Committees: The section has six 
very active substantive law commit- 
tees, namely Antitrust, Franchise 
and Trade (chaired by Ronald Ro- 
man), Bankruptcy and Uniform 
Commercial Code (chaired by Russ 
Blain), Business Litigation (chaired 
by Jeffrey Hirsch), Computer Law 
(chaired by Joel Rothman), Corpo- 
rations, Securities & Financial Ser- 
vices (chaired by Scott Austin), and 
Intellectual Property (chaired by 
Steph Nagin). Each of these commit- 
tees had an active agenda this year 
of CLE programs, legislation, and 
special projects. 

The Retreat: We enjoyed record at- 
tendance at our members’ annual 
retreat at the Naples Ritz-Carlton 
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The Business Law Section drafts and reviews 
legislation affecting Florida’s businesses, 
including our state’s version of the 

Uniform Commercial Code. 


in August. Highlights included a 
very well received luncheon speech 
by Judge Chris Altenbernd of the 
Second District Court of Appeal, 
who spoke on how international 
business disputes may be handled 
in the future. Jeff Grossman of 
CitiBank gave us an update on the 
financial performance of and busi- 
ness challenges facing law firms. 
Other highlights included Elizabeth 
Tarbert (ethics), Kelly Fox of 
Hildebrandt, and a panel of in-house 
attorneys who spoke on what they 
look for in hiring outside counsel. 
We hope all section members will 
mark their calendars for this year’s 
retreat at the Palm Beach Ritz- 
Carlton on August 21-24. The re- 
treat offers a great opportunity to 
network and socialize with col- 
leagues, attend committee meetings, 
and get CLE credit in one of the 
state’s finest resort venues. Lexis 
Nexis was primary sponsor of the 
retreat in 2002, and will be a lead 
sponsor again this year. 
Legislation: The section drafts and 
reviews legislation affecting 
Florida’s businesses, including our 
state’s version of the Uniform Com- 
mercial Code, the Florida Business 
Corporation Act and Limited Liabil- 
ity Company Act, the Uniform 
Fraudulent Transfer Act, laws gov- 
erning franchises, the noncompete 
statute, Florida’s “Blue Sky” secu- 
rities laws, and Florida’s laws gov- 
erning franchising and antitrust. 
We spend much effort and our re- 
sources drafting legislation, educat- 
ing our legislators, and shepherding 
bills through the Florida Legislature. 
Through the hard work of legis- 
lation chair Mark Wolfson and his 
committee, and section lobbyist Bill 
Wiley, the section drafted and suc- 
cessfully gained passage of its leg- 
islative agenda for 2002, including 


amendments to the statutes govern- 
ing limited liability companies and 
Article 9. 

CLE: Our flagship CLE program, 
the Annual View From the Bench, 
continues to be a mainstay for bank- 
ruptcy practitioners across the 
state, again attracting a large turn- 
out. We appreciate the leadership of 
the Steering Committee and Judge 
Mike Williamson in organizing this 
program. 

The Business Litigation Commit- 
tee sponsored a federal court litiga- 
tion seminar that was highly suc- 
cessful. Panelists included several 
district court judges. Each attendee 
received a multivolume West publi- 
cation on federal trial practice. 

Other section-sponsored CLE pro- 
grams included the fifth annual 
Internet Law Update. 

Web site: The section’s Web site 
can be found at www.flabuslaw.org. 
It features seminar outlines, sample 
pleadings, committee developments, 
links to other useful sites, and chat- 
room facilities for each committee. 
Our site results from tireless work 
of Communications Committee 
Chair Diane Wells and her commit- 
tee, and is constantly being updated 
and improved. Please visit the site 
to see what is new. 

In the coming year, the section 
will be in the capable hands of Jim 
Murphy, chair, and Maxine Long, 
chair-elect, who will continue to 
have the pleasure of working with 
Alina Cooper, our hardworking co- 
ordinator. Alina has done an out- 
standing job on a number of projects, 
including the Naples retreat and our 
CLE programs. 

JOHN D. EMMANUEL, Chair 


Criminal Law 
The Criminal Law Section contin- 
ues to run the Gerald T. Bennett 
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Prosecutor/Public Defender Trial 
Training Program for The Florida 
Bar in which we train practicing 
state court prosecutors and public 
defenders at the University of 
Florida every summer. We also train 
barristers from England in this one- 
of-a-kind program. We have one of 
the only programs in the country 
that trains prosecutors and defense 
lawyers side by side, and the result 
is dramatic to see how institutional 
adversaries interact and improve 
their advocacy and professionalism 
skills in a joint training program. 
We also continue to run the Closing 
Argument Project, which our section 
designed to train prosecutors and 
defenders in each judicial circuit. 
With the help of the chief judge of 
each circuit and the elected state 
attorneys and public defenders in 
each circuit, we shut down the crimi- 
nal courts in a circuit for a Friday 
afternoon, show some videotaped 
closings, and, with the use of some 
excellent written materials and ex- 
perts from around the state, we 
train criminal trial lawyers to de- 
liver legally and professionally 
proper closing arguments. 

We will also be holding our first 
criminal law “summit” this sum- 
mer in conjunction with the 2003 
Annual Meeting of The Florida Bar 
in Orlando from June 25 to June 
28. This year’s “summit” will deal 
with plea bargaining. We are bring- 
ing in experts from around the 
country—from academia, the 
bench, and the Bar—to lead us ina 
spirited debate about the pros and 
cons of this hot topic. Other “sum- 
mits” contemplated will deal with 
debates over the future of the right 
to remain silent and what law 
schools should do to better prepare 
their graduates to practice law and 
represent clients. 

On a personal note, I wish to 
thank everyone who helped me dur- 
ing my year as I could not have done 
it without your help. The list is too 
long to include everyone, but special 
thanks to President Aronovitz, 
former statewide prosecutor and 
chair-elect Melanie Hines, and the 
rest of my fellow officers and coun- 
cil members, and, of course, Connie 


Stewart, the best liaison the civil 
and criminal trial bar of Florida 
could ever find. 

STEPHEN EVERHART, Chair 


Elder Law 

The Elder Law Section (ELS) con- 
tinues to dedicate itself to address- 
ing the rapidly developing legal en- 
vironment that affects Florida’s 
elder and disabled citizens. This 
year has been challenging as we face 
devastating budget cuts on the state 
and federal levels that will directly 
and negatively impact our clients. 
However, we continue to advocate on 
behalf of our section for our clients 
and those affected by the legal is- 
sues that arise as we age. 

In August 2002 and January 
2003, we continued to hold joint 
strategic planning meetings of the 
executive committees of ELS and 
the Academy of Florida Elder Law 
Attorneys (AFELA), which together 
constitute the elder law bar in 
Florida. At these meetings the two 
organizations develop complement- 
ing goals and methodologies to ad- 
vance the needs of our respective 
members and the elder citizens we 
represent. The president of AFELA, 
John Staunton, and the chair of ELS 
coordinated the efforts. Our special 
thanks once again to Richard 
Milstein, who facilitated the August 


program. 

The section’s annual retreat was 
held in August in Jacksonville. The 
retreat is always well-attended as 
we combine work with fun and hold 
the event at a family-friendly lo- 
cale. We had an outstanding CLE 
program entitled A View to the Fu- 
ture with interesting speakers from 
the Department of Elder Affairs, 
Agency for Health Care Adminis- 
tration, Department of Children 
and Families, Area Agency on Ag- 
ing, Southern Legal Counsel, Inc., 
Florida Council on Aging, The Ca- 
thedral Foundation, and The 
Florida Bar. Northeast Florida was 
highlighted by a cruise on the St. 
Johns River and a trip to a famous 
fish camp. 

We have had a very successful 
year due in large part to the out- 
standing leadership team. Our im- 
mediate past chair, Lauchlin 
Waldoch, continues to dazzle us all 
with her firm grasp of the legisla- 
tive process. Stephanie Schneider, 
the incoming chair, is nothing short 
of amazing when it comes to the 
handling of organizational details. 
Scott Solkoff, administrative vice 
chair, has taken on projects for the 
section which are always accom- 
plished with pizzaz. His creative 
ideas for new educational programs 
will take us well beyond next year. 
Substantive vice chair Chris Lik- 


ens has done a wonderful job coor- 
dinating the substantive commit- 
tees and ensuring that they are 
ready to respond to legislative is- 
sues with technical assistance. 
Emily Moore as treasurer and 
David Lillesand as secretary 
rounded out a highly articulate and 
productive team. Of course, it would 
be impossible to do what we do 
without the assistance of our ca- 
pable and creative administrator, 
Arlee J. Colman. 

Continuing Legal Education: The 
section continues its tradition of 
excellence and ingenuity in creat- 
ing and presenting continuing le- 
gal education. Vicki Bowers has 
coached and gently guided the 
chairs of our CLE programs in a 
way that has produced exciting and 
informative seminars. In January 
our two-day certification review 
course was so well attended that we 
had standing-room only. It was 
complemented by the “public ben- 
efits” seminar the following day. We 
continue to see practitioners from 
around the state attend our pro- 
grams. In June 2002 we were for 
the second time an integral part of 
the Annual Circuit Judges Busi- 
ness Conference held in Naples. 
The section, represented by 
Stephanie Schneider, designed a 
full-day elder law program on pub- 
lic assistance issues, case law up- 


“Mike Papantonio’s latest work, 
Resurrecting Aesop, should be required 
reading for every courtroom lawyer. 

It is a book that invigorates the spirit, 
instructs with wisdom and sustains 
the soul. Aesop here is revealed as a 
keen observer of human nature. This 
book will be timeless as an advocate’s 
guide to decency and professionalism 
in the practice of law.” 


— Russ M. Herman 
New Orleans, Louisiana 
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Entertainment law is an amalgam of the 
substantive areas of law including intellectual 
property, rights of publicity, contracts, 
commercial entities, and, predictably, litigation. 


date, and special needs trusts in the 
context of probate and guardian- 
ship matters. The program was well 
received and we will make our third 
appearance at their December 2003 
conference. 

Presentations: We were honored to 
have been asked to make presenta- 
tions at the annual meeting of the 
Florida Council on Aging in Orlando, 
the 2003 Florida Alzheimer’s Sum- 
mit in Tallahassee, and a legislative 
study committee on confidentiality 
in public records at Tallahassee. 
Thanks to Twyla Sketchley and 
Victoria Hueler for representing our 
section so ably at the Ambassadors 
for Aging Day sponsored by the De- 
partment of Elder Affairs in Talla- 
hassee. 

Legislation: We have been fortu- 
nate to receive guidance from Steve 
Rachin to help us with bill tracking 
and technical assistance. We met 
with key legislators to discuss issues 
of common concern and continue to 
strengthen our presence in Talla- 
hassee. 

Mentor Program: One of the 
greatest benefits of membership in 
our section is the mentor program. 
Chaired once more by the incred- 
ible Sheri Kerney, this program al- 
lowed numerous practitioners new 
to elder law access to a more sea- 
soned attorney for advice and coun- 
sel. We are very proud of this pro- 
gram and have every expectation 
that it will continue to be a great 
success. 

Substantive and Administrative 
Committees: Our committees are the 
backbone of the section, providing 
input for CLEs, research, and legis- 
lative support. We currently have 
the following substantive and ad- 
ministrative committees: Medicaid; 
death care; advance directives and 
estate planning; abuse, neglect and 


exploitation; government benefits; 
guardianship; legislation; CLE pro- 
grams; publications; and mentor 
program. 

Spring Meeting: No one is com- 
plaining that our April in Paris trip 
was postponed until October 2003. 
We will still have an opportunity to 
visit the world’s most romantic city 
and learn of another country’s sys- 
tem for providing care to its elderly. 
A visit to the Palace of Justice is on 
the agenda as well as other infor- 
mative topics. 

Annual Meeting: William H. Colby, 
author of Long Goodbye: The Deaths 
of Nancy Cruzan, will be our guest 
speaker at the annual meeting lun- 
cheon in Orlando. He is the lawyer 
who represented the Cruzan family 
in the most extraordinary and pre- 
cedent setting right-to-die case. We 
look forward to his comments and 
thoughts on end-of-life issues. 

Our section continues to grow in 
number (1,600 and counting) and 
expertise (46 certified elder law at- 
torneys). We have an incredible re- 
sponsibility as well as great oppor- 
tunities to share our knowledge with 
one another, other members of the 
Bar, and the public. We invite you 
to join us on our journey. 

REBECCA L. BERG, Chair 


Entertainment, Arts 
and Sports Law 

“There’s no business like show 
business, like no business I know” 
are lyrics which attest to the allure 
and glamour of show business. How- 
ever, the axiom that “the reason 
they call it show business is because 
if there ain’t no business, there ain’t 
no show” serves as a subtle admo- 
nition that the parties to the trans- 
action must be cognizant of the le- 
gal and business aspects of the 
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entertainment agreements in order 
to facilitate the show. 

Consequently, one of the salient 
and inveterate objectives of the En- 
tertainment, Arts and Sports Law 
Section (EASL) has been to provide 
our membership, as well as other 
institutions and organizations, with 
an education on the necessity for a 
comprehension of the fundamentals 
of entertainment law and business. 
Indeed, the practice of entertain- 
ment law is an amalgam of possess- 
ing proficiency in the substantive 
areas of law including intellectual 
property, rights of publicity, con- 
tracts, commercial entities, and, pre- 
dictably, litigation, coupled with the 
ability to integrate the legal issues 
into the commercial transaction, i.e. 
“the deal,” in order to protect the 
client’s legal interests while maxi- 
mizing the streams of revenue that 
flow from the exploitation of the 
artist’s creative talent. 

Accordingly, EASL has endeav- 
ored during the current year to pro- 
vide informative seminars for our 
members to enhance their legal and 
business knowledge and skills in the 
entertainment sector. EASL tradi- 
tionally commences/concludes our 
season with an annual retreat over 
Memorial Day, which encompasses 
an executive council meeting for the 
election of officers and council mem- 
bers, CLE programming, and a pro- 
pitious (and relaxing) opportunity to 
foster fellowship and camaraderie. 
Our retreat last year occurred in 
Hollywood and the next one will be 
in Naples. 

EASL is also sensitive to the prag- 
matic issues of operating a law prac- 
tice, especially since a predominant 
amount of EASL members are sole 
practitioners or are in small bou- 
tique firms. Therefore, in January 
2003, in conjunction with The 
Florida Bar’s meeting, EASL con- 
ducted a full-day seminar, Manag- 
ing Your Practice in a Tough Digi- 
tal World, which was chaired by past 
chair David Rogero. The morning 
session featured a presentation by 
Judith Equals of the Bar’s Law Of- 
fice Management Assistance Ser- 
vice, which was designed to enhance 
law office management skills. The 


afternoon session focused on panels 
composed of experienced practitio- 
ners, which apprised the attendees 
of recent statutory and case law de- 
velopments on copyrights, rights of 
publicity and digital rights. The 
seminar concluded with a reception 
to welcome Bar President Tod 
Aronovitz as a guest. 

On April 4 in Miami Beach, EASL 
will present its signature event en- 
titled Entertainment 2003: The 
Fifth Annual Legal Symposium on 
the World of Music, Film and Tele- 
vision, co-chaired by Richard W. 
Rappaport and chair emeritus 
Julee L. Milham. The symposium 
will feature a diverse array of pan- 
els on music, film, and TV, with par- 
ticipation of Florida attorneys and 
speakers from around the country. 
The symposium will incorporate 
presentation of a lifetime achieve- 
ment award to Francis Preston, the 
president of BMI, and keynote 
speeches by Peter Price, president 
of the National Academy of Televi- 
sion Arts and Sciences, and 
Antoinette Zel, president of MTV 
Networks, Latin America.This sym- 
posium entitles attendees to 10 
hours of CLE credits including 3.5 
hours of ethics credits. 

EASL members have also contrib- 
uted their professional services to 
the community through seminars 
for The Florida Bar, the American 
Bar Association, the Southern Re- 
gional Entertainment Law Confer- 
ence (comprising attorneys from 
Florida, Georgia, and Tennessee), as 
well as for law school conferences 
exemplified by the University of 
Florida, Florida State University, 
University of Miami, Nova South- 
eastern University, and other com- 
munity organizations. 

The section is currently formulat- 
ing a sports law seminar to occur in 
the summer at a major athletic 
arena, which will be co-chaired by 
section members Ted Curtis and 
Craig Minegar. 

EASL continues to maintain and 
enhance its Web site and e-mail 
listserve to provide a conduit for the 
dissemination of EASL information, 
current entertainment business de- 
velopments, the promulgation of 


pertinent laws, and the ability for 
members to communicate with 
each other to exchange ideas, ar- 
ticles, documents, and references. 

All of these activities demon- 
strate the integrity, knowledge, and 
dedication which the EASL mem- 
bership has committed to the pres- 
ervation and enhancement of the 
entertainment community in 
Florida. 

I would be remiss if I did not 


mention the commendable efforts 
of Angela Froelich, EASL’s section 
administrator, who has profession- 
ally rendered her time and energy 
to EASL and has endured our de- 
mands, requests, and personalities. 
I express my profound gratitude 
for the confidence, support, and ef- 
fort my colleagues in EASL have 
shared with me, and for the honor 
of having served as chair. 
Louis TertTocHa, Chair 
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Environmental and 

Land Use Law 

The strength of the Environmen- 
tal and Land Use Law Section is 
in its commitment to maintain di- 
verse perspectives in membership 
and among CLE speakers in order 
to comprehensively analyze com- 
plex environmental and land use 
issues. The executive council re- 
flects the diversity in membership, 
which includes private industry, 
public interest, government attor- 
neys, affiliates, and law students. 
Membership continues to grow not 
only as a result of the Membership 
Committee’s efforts but also as a 
result of the concerted effort of 
each executive council member to 
invite interested people to join our 
section and to participate in com- 
mittee activities. We have estab- 
lished new relationships with pro- 
fessional engineers, are working 
on increasing participation from 
past chairs, and are working hard 
at increasing liaison relationships 
with Florida law students. 

On April 6-8, 2002, we held a 
retreat in South Beach during 
which we revisited our goals and 
priorities, the primary one being 
to provide our membership with 
quality CLE programs and written 
materials, including the Environ- 
mental and Land Use Law Section 
Reporter and the section’s three- 
volume Treatise on Florida Envi- 
ronmental and Land Use Law, to 
educate on the nuisances of envi- 
ronmental and land use law. Our 
goal is to report more than the 
black letter law. We also provide 
educated interpretations and prac- 
tical analysis of that gray area sit- 
ting like a cloud above the black 
letter law. 

On August 22-24, our CLE chair 
and program chairs put on our an- 
nual update at Amelia Island 
Plantation. Our speakers included 
the secretary of the Florida De- 
partment of Community Affairs, 
Florida Department of Environ- 
mental Protection officials, and 
well-seasoned environmental and 
land use attorneys. The annual 
update is an excellent opportunity 
for young attorneys to interact and 


learn from more experienced attor- 
neys. It is also an excellent oppor- 
tunity to meet agency officials and 
agency attorneys. Attendance at 
the 2002 annual update was excel- 
lent and has been so for many 
years. 

On October 18 in Gainesville, we 
put on a program on rural land use 
issues which included hot topics: 
silviculture activities, water man- 
agement district permitting issues 
from an agricultural perspective, 
and conservation easements. 
Later, on November 8, we put ona 
land use law program that in- 
cluded a growth management, zon- 
ing, and takings law update. Both 
of these programs where success- 
ful and are available on audiotape. 

In February 2003, the ninth an- 
nual public interest law conference 
was held at the University of 
Florida Law School with assis- 
tance from our section. The pro- 
gram comes together smoothly ev- 
ery year and delivers 
up-to-the-minute, cutting edge en- 
vironmental and land use topics 
for students, faculty, attorneys, 
and others. 

We continue to work closely with 
affiliate members to put on a pro- 
gram that will be eligible for con- 
tinuing education credits for engi- 
neers. This seminar will be held in 
conjunction with our annual update 
scheduled for August 21-23, 2003. 
MarIBEL NICHOLSON-CHOICE, Chair 


Equal Opportunities Law 

Charles Dickens best summarized 
the Bar year for the Equal Oppor- 
tunities Law Section in A Tale of Two 
Cities when he wrote, “These are the 
best of times and the worst of times.” 
We had to address some difficult is- 
sues this year, and although the fu- 
ture of the section is uncertain, out 
of our struggles came a renewed 
dedication by our members and the 
Bar to its mission. 

We came up for review by the 
Bar’s Program Evaluation Com- 
mittee, which reviews every sec- 
tion on a three-year cycle. We were 
advised that our membership lev- 
els were below the 600 standard 
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and that we needed to increase our 
numbers to remain a section. The 
review prompted us to engage in 
some much needed self reflection 
to determine how to achieve our 
goals. Our goal is to improve diver- 
sity within The Florida Bar and to 
make the Bar more inclusive for 
lawyers of color, women, those with 
disabilities, and gay and lesbian 
lawyers. The problem was not cre- 
ated in three years and clearly will 
not be cured in three years. Al- 
though the board was sharply di- 
vided on whether to remain a sec- 
tion, it was unanimous in its 
opinion that the goals of the sec- 
tion have not been achieved. 

The board considered the ben- 
efits of being a section versus be- 
ing a committee. Many members 
felt that our mission was better 
served as a committee, so we could 
focus exclusively on improving di- 
versity within the Bar without 
having to meet membership or rev- 
enue standards. Others felt it was 
important to remain a section. We 
are the only section dedicated ex- 
clusively to improving diversity in 
the profession. It is a critical mis- 
sion and everyone will feel the ef- 
fects of its success or failure. 

By a close vote the board decided 
to try to remain a section. With guid- 
ance and advice from our dear 
friend, Henry Latimer, we began the 
fight for our life. In January, I met 
with the PEC Committee in Talla- 
hassee and requested additional 
time to raise membership levels. 
The request was granted unani- 
mously. We reached out to President 
Aronovitz, President-elect McGrane, 
the Board of Governors, Council of 
Sections, FAWL, the Virgil Hawkins 
Chapter of the National Bar Asso- 
ciation, and other voluntary bars. 
Everyone embraced the section, re- 
affirmed their commitment to its 
goals, and pledged to support mem- 
bership recruitment efforts. The sec- 
tions’ new members now include 
Attorney General Charlie Crist, 
President Tod Aronovitz, and Presi- 
dent-elect Miles McGrane, nearly all 
of the members of the PEC, and 
John W. Kozyak. 

Siobhan Shea of FAWL, Ava 


| | 
| 
| 


Parker of the Virgil Hawkins Chap- 
ter of the National Bar Association, 
and Jennifer Coberly from the 
Board of Governors have been work- 
ing with us to improve our visibil- 
ity and membership levels. Member- 
ship recruitment plans include 
partnerships with voluntary bar as- 
sociations to assist with dues collec- 
tion. Although Bar dues are usually 
valid from June to June, the BOG 
approved an exception for EOLS 
this year such that if you join now, 
your dues will extend until June 
2004. We are developing an annual 
“signature event” to better promote 
the goals and visibility. We have de- 


veloped a new mission statement to 
more accurately detail our prin- 
ciples. We have created a statement 
of principle that we hope law firms 
and corporations throughout the 
state will sign to pledge support. We 
anticipate that these efforts will suf- 
ficiently increase our membership 
in the coming months. 

In the midst of these struggles, we 
also published our newsletter and 
presented our annual seminar in 
conjunction with The Florida Bar’s 
Midyear Meeting. The seminar topic 
was fair housing and the speakers 
included former Deputy Attorney 
General Paul Hancock, Vicky 


Johnson with the Florida Commis- 
sion on Human Relations, Michael 
Gelfand of Gelfand and Arpe, and 
Judge Joseph Hatchett. The semi- 
nar was well attended and well re- 
ceived. 

I am pleased to report that we are 
financially sound (meaning there is 
no deficit) although we would cer- 
tainly like to improve our balance. 
Our plans for the remaining Bar 
year include another meeting with 
the PEC to assess our recruitment 
efforts, a joint luncheon with FAWL 
and the NBA at the annual meet- 
ing, and the distribution of our 
awards. 
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The Family Law Section has developed a 
rule allowing attorneys to charge contingency 
fees in family law cases where equitable 
distribution is the only issue. 


All in all, quite an eventful year. I 
thank the board, members, and 
friends for their support and encour- 
agement. I hope to work with all of 
you again next year. 

ALLISON K. BETHEL, Chair 


Family Law 

The first annual membership re- 
ception started off the Family Law 
Section year. Hosted by Deutsche 
Bank, we enjoyed a marvelous re- 
ception in an elegant Boca Raton 
setting. It was such a successful 
event that the second annual mem- 
bership reception has been sched- 
uled for Wednesday evening, June 
25 at the Orlando World Center 
Marriott. 

Other means by which we have 
tried to reach out to members in- 
clude the creation of a membership 
handbook that is available online, 
increasing the awareness of our 
committee work by providing min- 
utes and agendas online at our Web 
site, revamping the site to make it 
more user-friendly, generation of an 
e-mail survey to section members 
regarding what it should be doing 
for the members, and retention of 
Mark Chinoy of the Regis Group to 
assist us in analyzing the surveys 
and formulating a long-range plan 
for the section. Long-range planning 
with Chinoy as facilitator was held 
at our retreats in Williamsburg and 
Longboat Key. 

We contracted with Atticus to of- 
fer reduced memberships to their 
Family Law Practice Builder. Two 
seminars were held for members of 
the Family Law Section, one in Sep- 
tember and another in March. All 
participants felt that the Atticus 
program was a highly successful, 
worthwhile experience. The Family 
Law Practice Builder examined 


time management, client develop- 
ment staffing, and cash flow to help 
each lawyer attain a stronger, more 
effective practice and more enrich- 
ing personal life. 

Two committees were created 
this year to assist in handling is- 
sues facing the section. An Ad Hoc 
Adoption Committee chaired by 
Diane Kirigan and co-chaired by 
Amy Hickman did an absolutely 
wonderful job of reviewing other 
states’ adoption legislative, creat- 
ing and editing legislation to pro- 
pose as a “glitch bill” on behalf of 
the section, and attending meetings 
in Tallahassee to assist in obtain- 
ing passage of the bill. Their efforts 
in adoption law should be ap- 
plauded loudly and enthusiasti- 
cally. The second ad hoc committee 
dealt with ethical issues related to 
family law. The Bounds of Advocacy 
Committee, chaired by Steve 
Sessums, has met throughout the 
year and will make its recommen- 
dation at the June meeting. The 
Client’s Rights Committee, chaired 
by Norman Levin, has developed a 
rule allowing attorneys to charge 
contingency fees in family law 
cases where equitable distribution 
is the only issue. Phil Whartenberg 
assisted the section in writing an 
amicus brief on the issue of allow- 
ing attorneys’ fees on a contingency 
fee basis in equitable distribution 
cases. 

The Commentator, chaired by 
Scott Schiltz and co-chaired by Pe- 
ter Gladstone, continues to provide 
an excellent resource for family 
law-related articles, research, and 
practice management. FAMSEG, 
chaired by Tom Sasser and Kristin 
Adamson, was revamped this year 
to create a more professional and 
easier to read newsletter. This pub- 
lication does an excellent job in 
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promptly informing our members of 
hot topics in family law. The 
FAMSKEG e-mail newsletter, which 
goes out every other week, is a tre- 
mendous amount of work and both 
Kristin and Tom deserve the 
section’s praise for their excellent 
product. 

The ADR Committee, chaired by 
Joe Hood and Perry Itkin, has done 
a wonderful job in devising practice 
management techniques and tools 
for administering mediation, arbi- 
tration, and collaborative law. The 
Legislation Committee, chaired by 
Jorge Cestero and our legislative li- 
aison, general master Robert Jones, 
has done excellent work in repre- 
senting the section. They assisted 
Amy Hickman and Diane Kirigan 
on adoption issues, assisted the Bar 
in monitoring and proposing a 
standing position related to the Art. 
V, Revision 7 funding issue, the 
family court initiatives, and in pro- 
viding technical assistance on 
many other family law related leg- 
islative proposals. Our lobbyist 
Fred Dudley greatly assisted our 
efforts in maneuvering through the 
thicket of the Tallahassee jungle. 

The Litigation Support Commit- 
tee, chaired by Larry Datz, has been 
working on the parenting coordina- 
tor statute. He will be our liaison 
to an affiliate of professionals, in- 
cluding the Bar, AFCC, judges, and 
other family law professionals in 
drafting a uniform parenting coor- 
dination statute. The committee 
has also been drafting a financial 
affidavit to be used solely for a tem- 
porary relief hearing. Our CLE 
Committee, chaired by Jennifer 
Harrington and Tom Sasser, puts 
on excellent, high quality seminars. 
Our certificate review course in 
February was the highest attended 
ever. Kudos for Tom Sasser and 
Allyson Hughes for producing an- 
other fabulous cert review. The So- 
lutions to Discovery Roadblocks 
was another well attended, excel- 
lent presentation. We are also of- 
fering our Matrimonial Trial Advo- 
cacy Seminar August 14-17 in 
Orlando. 

Our Support Issues Committee, 
chaired by Hernan Castro and An- 


gel Bello-Bellini, studied and 
drafted language to eliminate the 
25 percent deduction in child care 
in calculating standard child sup- 
port guidelines. Additionally, their 
committee reviewed the proposed 
DOR legislative agenda and as- 
sisted the executive committee in 
approving, rejecting, or editing the 
proposed legislative language. 
Great thanks to Angel and Hernan 
for their top-notch quality work. 

The section finally saw the pas- 
sage of the unbundled family law 
rule this year. The Supreme Court 
had asked the Bar to consider pro- 
posals that would allow lawyers to 
handle only portions of cases in 
family law matters, viewing the is- 
sue as one of access to the courts. 
The section had been working on 
such a rule for the last three years. 
The rule changes were approved by 
the Family Court Steering Commit- 
tee and the Conference of Circuit 
Court Judges. The Supreme Court 
is hearing oral argument on this 
rule proposal on June 2. 

Dale Sanders, chair of the Law 
School Liaison Committee, has 
made a Herculean effort to involve 
family lawyers at the law school 
level through speaking engage- 
ments and other connections. His 
persistent efforts in the face of cer- 
tain challenges regarding partici- 
pation were commendable. Our Pro 
Se Relations Task Force, chaired by 
Martin Proctor and co-chaired by 
Matthew Capstraw, has been work- 
ing on an educational course for pro 
se litigants. The feasibility and ex- 
pense of starting up a pilot project 
at a local community college has 
been reviewed by this committee, 
as well as the determination of the 
curriculum for such a course. The 
committee will propose a course of 
action at our annual meeting. 

The section has had the benefit 
of other individuals who work ex- 
tremely hard and are dedicated to 
improving the practice of family 
law. Richard West, John Morse, and 
Evan Marks have been invaluable 
as my executive committee. Debby 
Beck, our liaison, has done a won- 
derful job of keeping track of all the 
section activities, retreats, and 


seminars. It has been a very re- 
warding year! 
CAROLINE K. Buiack, Chair 


General Practice, 

Solo & Small Firm 
The membership of the General 
Practice, Solo & Small Firm Section 
remains strong with almost 2,000 
lawyers who serve their diverse cli- 


ents’ interests in many areas of the 
law. The section supports the gen- 
eral, solo, and small firm practitio- 
ner through its publications, 
projects, and continuing legal edu- 
cation seminars. This section exists 
to help members improve their day- 
to-day practice of law, to enhance 
their professionalism, and to further 
their interests and those of their cli- 
ents. 


A Higher Degree of Difference in... 


witness. 
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While a number of organizations use the 
word “challenge” as a prelude to explain 
a lack of performance, challenge is what 
the International Law Section is about. 


We have continued to work closely 
with the ABA General Practice Sec- 
tion through our liaison, Frank Hall. 
During this past year the section 
continued its “lunch and learn” con- 
ferences with law students. Frank 
Nussbaum and Dennis Donet spoke 
with the law students at Nova 
Southeastern University to prepare 
them for entering the private prac- 
tice of law. 

Thanks to the hard work of David 
Donet for the Bar Journal and Ana 
Veliz for the General Practice Jour- 
nal, our publications bring very 
valuable and practical information 
to our members. They have done an 
excellent job in presenting informa- 
tive articles. 

Through George Wilson and 
Linzie Bogan, CLE chairs, the sec- 
tion has continued to offer outstand- 
ing seminars covering a wide spec- 
trum of subjects reflecting the needs 
of our members who practice in 
multiple subject areas. Over the 
years at the Bar’s annual meeting, 
George Wilson has conducted the 
Florida Law Update for all members 
of The Florida Bar. Recently Linzie 
Bogan chaired a CLE on sovereign 
immunity, Michael Olexa chaired a 
CLE dealing with land use issues, 
and William Weston and Jack 
Merritt have presented seminars 
dealing with ethical issues con- 
fronted by solo and small firm prac- 
titioners. 

This year our section presents its 
annual General Practice Pro Bono 
Award to the Seminole County Bar 
Association Legal Aid Society. The 
pro bono award project has been 
chaired for many years by Jerry 
Currington, who continues to do an 
outstanding job in reviewing all of 
the many deserving agencies and or- 
ganizations. It is a pleasure to honor 
and reward those groups that give 


so much time and effort to help those 
in need of legal services. 

The section’s ninth annual Tradi- 
tion of Excellence Award was pre- 
sented to former Attorney General 
Bob Butterworth at the annual 
meeting. The selection committee, 
headed by immediate past chair 
Charles Kane, is now reviewing the 
nominations for the Tradition of Ex- 
cellence Award to be presented at the 
General Practice Section’s reception 
on Friday, June 27. 

I acknowledge the contributions 
of all members of the executive 
council, the officers, and commit- 
tee chairs. These are the people 
who deserve the credit for complet- 
ing the important work of the sec- 
tion. I also express my thanks to 
Carol Kirkland, section adminis- 
trator, who is responsible for the 
many important details that make 
the ongoing operation of the sec- 
tion possible. Thank you all for 
making this another productive 
and successful year for the General 
Practice, Solo & Small Firm Sec- 
tion. 

Jack W. BetrMaNn, Chair 


Health Law 

The Health Law Section contin- 
ues to grow and be very active in 
presenting CLE programs for sec- 
tion members and other interested 
individuals. In September, the sec- 
tion presented the timely Prosecu- 
tion and Defense of Health Care 
Fraud with 70 attendees. In Janu- 
ary, the section presented Repre- 
senting Physicians in Their Office 
Practice with approximately 60 at- 
tendees. The Annual Health Law 
Certification Review course was 
scheduled for April. This is a well 
attended course, not only for persons 
seeking to be certified, but is an ex- 
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cellent review course for those in the 
health care field. 

Steve Prom, chair of the Ad Hoc 
Committee for Legislation, with the 
help of his committee members, pre- 
pared a report on the Florida Pa- 
tients’ Self Referral Act of 1992, the 
Patient Brokering Act, and the Anti- 
Kickback and Fee Splitting Law. 
The white paper was very well done 
and was posted on the section’s Web 
site. 

The Health Law Section became 
interested in Nova University’s 
master’s degree in health law. The 
issue was the granting of a master’s 
degree in health law without the 
holder of the degree being a lawyer. 
During the midyear meeting an ex- 
cellent discussion was held among 
executive council members, the 
president of Nova University, and 
the dean of the law school. The 
Health Law Section took the posi- 
tion that the master’s degree in 
health law should be changed so as 
not to mislead the public. This dia- 
logue between the Health Law 
Council and Nova University was 
well attended. 

This is the first year for publica- 
tion of a health law handbook which 
will be jointly sponsored by the 
Health Law Section and the Florida 
State University College of Law. An 
editorial board was formed, and pub- 
lication of this handbook was due in 
May. A special thanks goes to Chet 
Barclay, who chaired this commit- 
tee, and the hardworking efforts of 
the editorial board. 

The William Trickel Writing 
Award winners for 2002 were first 
place, Jennifer Marsh, St. Louis 
University School of Law, $5,000; 
second place, Karen Kuskin, Stetson 
University College of Law, $2,500; 
third place, Robert W. Patton, Jr., 
Stetson University College of Law, 
$1,000. The award is presented to 
law students for writing an article 
involving health law issues. 

The Health Law Section created 
an ad hoc committee for tort reform 
involving medical malpractice in- 
surance. This ad hoc committee pub- 
lished its white paper in May. 

Among the issues discussed in 
recent executive council meetings 
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have been the concern of attorneys’ 
fees being part of costs assessed 
against physicians by the Board of 
Medicine in disciplinary proceed- 
ings. This project has been headed 
by Bruce Lamb. 

The section’s Web site has been 
very active, informative and used by 
many section members and others. 

The section made a significant 
contribution to this year’s Dignity 
in Law program. 

JOHN D. BUCHANAN, JR., Chair 


International Law 

For the International Law Sec- 
tion, world dynamics, especially in 
the face of terrorism, have truly cre- 
ated a challenging year. While a 
number of organizations use the 
word “challenge” as a prelude to ex- 
plain a lack of performance, chal- 
lenge is what the International Law 
Section is about. Without challenge, 
there is no growth and organizations 
stagnate. The International Law 
Section has never stagnated. We 
have been the doers and taken ad- 
vantage of the opportunities pre- 
sented and created opportunities 
where only dreams and thoughts 
existed. 

The International Law Section 
has been responsible for many noted 
accomplishments such as the devel- 
opment and passage of Florida’s 
civil law notary statute, the first of 
its kind in the United States; the de- 
velopment and administration of 
the certification program in inter- 
national law, the Foreign Legal Con- 
sultant Rule; the Florida Interna- 
tional Arbitration Act; and the 
Uniform Foreign-Money Judgment 
Recognition Act. 

This year was kicked off with a 
September retreat in the Florida 
Keys. The focal point of the meeting 
was an examination of the opportu- 
nities that challenge us to change. 
As aresult, over 28 committees were 
created, continued, or amended in- 
cluding: CLE, customs and trade 
law, immigration and nationality, 
legislative and governmental af- 
fairs, liaison with the Canada Bar, 
Barcelona Bar, Inter American Bar 
Association, International Bar As- 


sociation, Sao Paulo Bar, and Mexico 
Bar, nominating, publications, Eu- 
ropean law, Germany, France, free 
trade area of the Americas, Inter- 
American law, international certifi- 
cation, international litigation/arbi- 
tration, international taxation, law 
school liaison, liaison to Interna- 
tional civil law notaries, technology 
and telecommunications, travel law, 


chair, and chair-elect. 

Terrorism in now a constant in 
our lives and especially those busi- 
nesses that are international in 
scope. While we realize that terror- 
ism can be met with tanks and 
troops, it can also be challenged 
through the application of the rule 
of law, accomplished by friendships 
and understandings. It is in this 
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The membership of the The Labor and 
Employment Law Section continues to 
grow, reaching 2,247 active members 


as of March 1, 2003. 


context that our section, especially 
through its CLE committees, is 
meeting these challenges. 

On February 13 and 14, the 24th 
Annual Immigration Law Update 
took place in Miami with 287 at- 
tendees. The section’s International 
Litigation and Arbitration Commit- 
tee put on two programs: on April 
25, the International Litigation Up- 
date in Miami and on June 25, the 
International Arbitration Update at 
the Bar’s annual meeting. 

An exchange program with the 
EU Parliament in Brussels and a 
return via London with dinner at the 
British Parliament is in the plan- 
ning stages. The section will be co- 
sponsoring a conference with IFTTA 
(International Forum for Travel and 
Tour Advocates) in July 2003 in 
Monte Carlo via our Travel Law 
Committee concerning travel indus- 
try mediation with UFTA, the larg- 
est travel industry organization out- 
side of the United States. The 
section recently co-sponsored with 
IFTTA the first travel industry me- 
diation training program. July 
will find our section in Russia for a 
symposium in St. Petersburg upon 
the invitation of the Russian nota- 
ries and lawyers. Our forum has al- 
ready received overwhelming posi- 
tive response worldwide, including 
participation from France, Canada, 
Belgium, and Austria. We believe 
that this symposium will be a great 
success for the Bar, especially our 
International Law Section and for 
our civil law notaries. Also, in July, 
an exchange program with the Ger- 
man Bar is planned. 

In other areas, a discussion of the 
role of civil law notaries appeared 
in a recent issue of the Stetson Law 
Review. We also monitor the activi- 
ties of the U.S. Cuba Legal Forum 
so that Florida attorneys will be well 


prepared. The International Litiga- 
tion and Arbitration Committee is 
part of a working group led by the 
Florida undersecretary of state for 
international affairs, Hugh Simon, 
to analyze the draft text of the free 
trade area of the Americas agree- 
ment currently being negotiated by 
34 nations to create the world’s larg- 
est trading block. The working group 
is looking at ways to strengthen the 
agreement dispute resolution provi- 
sions so that the FTAA is a better 
document. Another FTAA working 
group is studying Florida’s laws to 
determine if any changes are needed 
so that disputes resolved by arbitra- 
tion under the FTAA agreement in 
Florida are enforceable. The 
section’s Legislative Affairs Com- 
mittee assists this effort. 

The International Bar Association 
was invited to hold its 2006-07 an- 
nual convention in Florida. This will 
be the first time that this presti- 
gious organization will have met in 
Florida. The strategic planning for 
this meeting, which may involve up 
to 10,000 of the top law firms in the 
world, is well under way. It will ex- 
hibit Florida as not just the inter- 
national gateway to Latin America 
but also to the world. 

As is obvious, the International 
Law Section members are at home 
in many areas of the globe and con- 
versant in a number of languages, 
and while international law is a 
combination of very diverse legal 
subspecialties, we each use our 
strengths to help meet many com- 
mon challenges throughout the 
world. For our section members, 
practicing international law is more 
than just a business; it is often a 
personal journey of successful ac- 
complishments. The most important 
aspect of the section, however, is the 
membership. We are indeed fortu- 
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nate to be represented by some of 
the most prestigious and knowl- 
edgeable attorneys in the world. Our 
accomplishments are only equaled 
by the unique sense of camaraderie. 
Our members have created a section 
of the Bar that is looked up to in the 
international community. 

LAURENCE D. Gore, Chair 


Labor & Employment Law 

The membership of the Labor & 
Employment Law Section continues 
to grow, reaching 2,247 active mem- 
bers as of March 1, 2003. (The purg- 
ing of 600 “inactive” section mem- 
bers at the outset of the 2002-03 
year resulted in a “net loss” of only 
200 and thus reflects the addition 
of approximately 400 new, active 
members.) Although still a minor- 
ity of our overall ranks, those mem- 
bers who are actively involved in 
section projects/leadership continue 
to demonstrate the highest levels of 
creativity, enthusiasm, and effort. 
My goal has been to find new ways 
to encourage and facilitate more di- 
verse members to become involved. 

Our major addition this year was 
the section’s Web site at 
laboremploymentlaw.org. At our 
annual meeting the executive coun- 
cil approved a contract and funding 
to develop this first-class Web site. 
Thanks to the efforts of Walter Aye 
and the rest of our subcommittee, 
we succeeded in getting it on-line in 
2002. We now offer a truly profes- 
sional looking site containing the 
section’s calendar of CLE and other 
events/activities, contact informa- 
tion for executive council, commit- 
tees, and members at large, and 
minutes, bylaws, and budget. 

We are also making our section 
publications available via the Web 
site. These include our newsletter, 
The Checkoff, which continues to im- 
prove under Michael Spellman’s 
leadership, and our contributions to 
the Bar Journal, under Stuart 
Rosenfeldt’s guidance. In addition, 
we expect to provide links to other 
resources for labor and employment 
law practitioners, including legal 
research sources and sites main- 
tained by relevant agencies. In the 
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future, we would like to create some 
bulletin board/e-discussion group 
capabilities to permit easier access 
to other section members, our great- 
est resource. We believe that the 
Web site and its continual improve- 
ment will help us accomplish our 
outreach and diversity goals. 

In another outreach initiative, the 
executive council voted to renew the 
section’s long range planning din- 
ners. These informal dinners are 
open to all section members and are 
held in conjunction with concurrent 
CLE seminars and executive coun- 
cil meetings. The dinners usually 
include an invited guest such as a 
local judge, professor, or government 
official and offer an opportunity to 
meet and be involved with the cur- 
rent leadership. 

Thanks to the efforts of Marilyn 
Holifield, Dean Percy Luney, Jr., of 
the new Florida A&M University 
law school, was the guest at the in- 
augural long range planning dinner 
held in conjunction with the Public 
Employment Labor Relations Fo- 
rum in Orlando on October 24. We 
used that special occasion to for- 
mally add FAMU law school to the 
section’s ongoing scholarship pro- 
gram for students distinguishing 
themselves in the area of labor and 
employment law. The section also 
extended this scholarship program 
to our new Florida International 
University College of Law, where it 
has been implemented by Dean 
Leonard Strickman. 

As always, our CLE programs con- 
tinue to be a major focus. Alan O. 
Forst and Damon Kitchen put to- 
gether an outstanding program, 
Litigating an Employment Law 
Claim, at the September litigation 
program in Ft. Lauderdale. Steve 
Meck continued the cooperative pro- 
gram with the Local Government 
Law Section, by assisting with the 
28th Annual Public Employment 
Labor Relations Forum, in Orlando 
in October. Leslie Langbein and 
Stan Kiszkiel assembled a very suc- 
cessful program for our Third An- 
nual Labor & Employment Law Cer- 
tification Review, also held in 
Orlando, in February. Finally, under 
the watchful eye of CLE Chair Su- 


san Dolin, Walter Aye and Archie 
Thomas put together a very special, 
timely Advanced Labor Topics pro- 
gram in St. Augustine on May 9-10. 
Through the considerable efforts of 
Cary Singletary, Dave Linesch, and 
their Long Range Planning Commit- 
tee, in February the section held an- 
other biannual retreat in Orlando 
to refocus and recommit to main- 
taining and improving the value and 
relevance of the section to its mem- 
bers over the next five years.Among 
other initiatives considered, it was 
agreed that a restructuring of the 
section’s committee system—to be 
defined by a committee’s proposed 
action plan, rather than a substan- 
tive practice area—would maximize 
opportunities for involvement in the 
section by increasing committee ac- 
tivities and visibility. 

My special thanks to section co- 
ordinator Angela Froelich, Chair- 
elect Cathy Beveridge, Secretary- 
Treasurer Damon Kitchen, CLE 
Chair Susan Dolin, former chairs 
Rich McCrea and Stuart Rosenfeldt, 


and all of our executive council 
members and committee chairs, 
whose combined effort and dedica- 
tion have made this another success- 
ful and memorable year for the sec- 
tion. 

CourtTNEY B. WILson, Chair 


Real Property, 
Probate and Trust Law 

The Real Property, Probate, and 
Trust Law Section has had a busy 
and productive year continuing its 
long history of promoting member 
service, continuing legal education, 
and legislative activities. The mem- 
bers of the executive council, as well 
as the many members of the 
section’s various committees, have 
dedicated virtually thousands of 
hours to accomplish these objectives 
on behalf of real property, probate, 
and trust law practitioners through- 
out the state. 

The section’s general standing 
committees, led by section Chair- 
elect Louis Guttman, have focused 


We Find Missing Heirs 
Way! 


When you need to locate heirs 
consider the facts. 
Bases fees upon a percentage of the Estate 
NEVER or the missing heir's portion Requiem 
NEVER __/ndependently seeks to negotiate a contract Usually 
with the missing heir 
Puts you at risk related to your fiduciary Potential 
NEVER esponsibility 
Starts a search without your knowledge or Possib 
NEVER authorization 
NEVER _ Offers two contradictory fee recovery systems Constantly 


Whether you decide the fee should be charged to the Estate or to the missing 
heir’s portion, our fees are ALWAYS reasonable and non-percentage based. 
We offer worldwide service, have a 97% success rate, and our results are 


guaranteed... or no charge! 


[7 Always Better for the Heirs and Better for You" 


It’s your call. 
1*800*ONE*CALL? (663-2255) INTERNNTIONAL 


Fax 1°800°663 °3299 
Internet www.heirsearch.com 
Email igs@heirsearch.com 


FL#A8800288 


GENEALOGICAL 
SEARCH nc 


Established 1967 


THE FLORIDA BAR JOURNAL/JUNE 2003 37 


The Real Property, Probate and Trust Law 
Section began investigation into a potential 


uniform system for electronic filing of 
probate and guardianship pleadings. 


heavily upon information services 
and information technology to en- 
able section members to receive 
news and substantive reports timely 
and efficiently. Those efforts include 
substantial work in various areas. 

Web site Revisions: Through the ef- 
forts of the Web site/Information 
Technology Committee and its chair, 
Sam Boone, the section has under- 
taken an ambitious plan to dramati- 
cally enhance its Web site. The main 
objectives of this plan include in- 
creasing communications and seek- 
ing to increase membership via the 
Web site by providing more real 
property, probate, and trust law spe- 
cific information and related docu- 
ments online; utilizing the Web site 
for working committees; redesigning 
the site for easier navigation and 
using the existing graphics to incor- 
porate a new, fresh “look and feel”; 
redesigning its infrastructure (di- 
rectories, files, templates) for easier 
maintenance; developing a master 
publishing schedule for the various 
section entities to create and deliver 
content to the site via content coor- 
dinators; utilizing a database design 
for easier updates and multiple ac- 
cess levels for the section’s content 
coordinators; designing a public 
area; designing a private area for 
section members; and implement- 
ing an easy-to-use Web site search 
function. 

Section Newsletter: The section’s 
new ActionLine chair, S. Dresden 
Brunner, has implemented new 
strategies to enhance this vital 
publication. Included among the 
new features are a new look for the 
publication consistent with the 
section’s Web site; a planned 
paperless issue; more extensive and 
timely articles through the efforts 
of newly appointed co-editors for 
real property law, probate and trust 


law, features, and increased adver- 
tisement. 

Dignity in the Law: To better com- 
municate the section’s work for the 
public benefit on an ongoing basis, 
the section has created the Public 
Awareness and Dignity in the Law 
Committee. The committee was cre- 
ated in recognition of the Dignity in 
Law program initiated by President 
Aronovitz to support that program 
while guaranteeing a long-term fo- 
cus on the issues raised by the Bar’s 
campaign. The committee also has 
been charged to focus on public 
awareness and Dignity in Law 
projects highlighting contributions 
by real property, probate, and trust 
attorneys throughout the state. 

¢ Probate and Trust Division: This 
division, under the leadership of 
Laird Lile, has been successful with 
CLE seminars, legislative initia- 
tives, and member service. The Pro- 
bate Litigation Committee, led by 
Wm. Fletcher Belcher, held a semi- 
nar addressing many aspects of pro- 
bate and trust litigation, which had 
record attendance in Tampa. The 
Attorney/Trust Officer Liaison Com- 
mittee, under the direction of its 
chairs, Mike Dribin, Paul Roman, 
and George Lange, will hold its first 
conference outside of Palm Beach 
County, this year in Naples. The di- 
vision sponsored other seminars in- 
volving both section experts and 
out-of-state specialists, addressing 
many topics such as the new princi- 
pal and income act, sophisticated 
estate and tax planning, and home- 
stead issues. 

e Probate and Trust Legislation. 
This division has continued its ac- 
tive legislative agenda, proposing 
over 20 legislative changes and 
monitoring and responding to many 
more during the 2003 session. Those 
proposed changes include efforts to 
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exempt Florida Prepaid College 
Fund accounts from claims of credi- 
tors, recognition of a “military will,” 
procedures for proof of death for in- 
dividuals missing as the result of a 
common disaster, statute regarding 
awards of attorneys’ fees in 
guardianships and in probate liti- 
gation matters, and guardian edu- 
cation issues. While not all of those 
initiatives will be enacted by the 
legislature this year, many of these 
items are multi-session projects. 

e Probate and Trust Practice. The 
division, through the efforts of 
Rohan Kelly, began initial investi- 
gation and analysis into a potential 
uniform system for electronic filing 
of probate and guardianship plead- 
ings and continues to work with the 
various judicial circuits and clerks’ 
associations to coordinate and par- 
ticipate in future systems. The goal 
is to encourage and accelerate the 
availability of electronic filing and 
eventually help to reduce costs 
while increasing efficiency in the 
various clerks’ offices. This division 
also oversees the development of 
probate and guardianship practice 
forms, distributed through our affili- 
ate FLSSI, monitors and comments 
on the direction of office practices 
in Florida, and strives to enhance 
the form and quality of communi- 
cations to all section members 
through ActionLine, listservs, and a 
renewed commitment to the section 
Web site at www.FlaBarRPPTL.org. 

¢ Real Property Division: The real 
property division, through the guid- 
ance of division chair Jay Zschau, 
has maintained legal education and 
legislative efforts throughout the 
year. Among the division’s projects 
are an intensive effort to update and 
revise the Uniform Title Standards 
to reflect statutory and case law up- 
dates. Past section chair Ruth 
Kinsolving presented the section’s 
perspective on multijurisdictional 
practice as an active and vocal mem- 
ber of The Florida Bar special com- 
mittee on that issue. The division 
also was involved in commenting 
upon proposed federal RESPA regu- 
lations, and expressing concerns 
about the limitations the proposed 
rule places upon consumer choice of 
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settlement and title insurance 
agents, and the significant reduction 
in competition that the proposed 
rule would bring. The division has 
introduced various legislative ini- 
tiatives, including proposed statutes 
to simplify domestication of Florida 
not-for-profit corporations, as well 
as proposals to address potential 
title issues relating to roads pre- 
sumed to be dedicated. Additionally, 
that division continues to be in- 
volved in ongoing discussions and 
proposals regarding title insurance 
in Florida. Finally, the division pre- 
sented several seminars throughout 
the year, including its annual two- 
day seminar for real property certi- 
fication review. 

Throughout its history, the goal of 
the Real Property, Probate and 
Trust Law Section has been to ac- 
tively and aggressively represent 
the interests of its section members, 
both in the legislature as well as to 
The Florida Bar. The dedication, 
hard work, and collective effort by 
the members of the executive coun- 
cil, as well as the extensive work 
performed by all section committees, 
has ensured that the goal was ac- 
complished in the year 2002-2003. 
STEVEN L. Hearn, Chair 


Tax 

The Tax Section had a productive 
and unique 2002-03. The year’s 
theme was “Let’s Get Universal.” 
The “universal” notion encompassed 
the following concepts: 1) Being 
aware of ancillary business oppor- 
tunities and related ethical obliga- 
tions, including an understanding of 


newly adopted Bar Rule 4-5.7; 2) re- 


newing emphasis on the Bar’s tax 
certification program; and 3) contin- 
ued excellence in the traditional ar- 
eas of tax practice. 

Ancillary Business and Ethics. 
The section has had many spirited 
discussions regarding ethical obli- 
gations of lawyers in this post- 
Enron age, including whether attor- 
neys who are employed as tax 
professionals in businesses other 
than law firms may hold leadership 
positions in the section. As part of 
its annual meeting this past April, 


a unique educational program was 
held: Insurance 2003—The New 
Universe. It examined not only the 
latest insurance products and tax is- 
sues, but also explored the ethical 
obligations facing attorneys who 
give advice regarding life insurance, 
or who are considering engaging in 
insurance or in any other ancillary 
insurance business. The national 
panel of speakers discussed topics 
ranging from Bar Rule 4-5.7 (re- 


garding ancillary services) to ren- 


dering legal advice with respect to, 
or selling, insurance products. 
Thanks to annual meeting co-chairs 
Nick Lioce and Lester Law, and to 
Sam Ullman and Don Tescher who 
served as members of the Bar’s An- 
cillary Business Committee. 

Renewing Emphasis on the Bar’s 
Tax Certification Program. The sec- 
tion has taken the proactive posi- 
tion that certification is an obliga- 
tion of our profession. Meeting the 
requirements of certification, more 
required CLE, taking the exam, and 
otherwise meeting standards which 
are above and beyond what is re- 
quired demonstrate to the public a 
sense of professional responsibility. 
Our Certification Committee has 
surveyed the section’s members re- 
garding increasing the scope of the 
certification exam to include a 
broader base of coverage. The goal 
is to make certification more mean- 
ingful to encourage more of our 
members to become certified. A com- 
prehensive certification review 
course will be implemented for the 
2003-04 year. The certification ef- 
forts have been led by Mitchell 
Horowitz, Mark Holcomb, and David 
Pratt. 

Continued Excellence in the Tra- 
ditional Areas of Tax Practice / Semi- 
nars/ Projects. 

Federal. The section’s tax proce- 
dure and liaison committees were 
vested with the task of providing 
input and comment to the IRS with 
respect to the “fallout” from the IRS’ 
reorganization as it has impacted 
Florida practitioners. With that in 
mind, members of the division at- 
tended ABA/IRS liaison meetings 
throughout the year. The attendees 
provided invaluable feedback from 


those meetings to the section and 
division membership. 

State. In the state tax area Greg 
Marks took charge of a committee 
to evaluate the newly revised, Re- 
vised Uniform Limited Partnership 
Act. The goal is to review the new 
uniform act and to make recommen- 
dations regarding the revision of 
Florida’s existing limited partner- 
ship act. The Tax Section was joined 
in this effort by the Bar’s Real Prop- 
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The Trial Lawyers Section continues on 
its mission to advance the interests of 
all trial lawyers and their clients in 
Florida courts. 


erty Probate & Trust Law Section 
and by its Business Law Section, as 
well as by members of Florida’s De- 
partment of Revenue. Section mem- 
bers Lou Conti, Richard Comiter, 
Nick Lioce, Jim Barrett, Alan 
Baseman, and Cristin Conley were 
among those leading this significant 
effort. 

Vicki Weber and Rex Ware kept 
the section posted on the status of 
a proposed Florida constitutional 
amendment which would have al- 
lowed state House and Senate lead- 
ership to appoint a committee to 
enact tax laws not subject to veto 
by the governor. Courts struck 
down the amendment. Well publi- 
cized budget deficits suggest that 
Florida will be searching for new 
revenue sources in the near future. 
The section will continue to be ac- 
tively involved with the legislature 
and the Department of Revenue, 
working to improve the administra- 
tion of Florida’s tax laws. 

CLE/ Educational Programs. This 
fall the section presented a timely 
topic on Florida’s new Uniform Prin- 
cipal and Income Act, a topic of great 
interest to trust and estate attor- 
neys. William Lane, Rob Kapusta, 
and Don Tescher assembled a panel 
of distinguished speakers from our 
section and from the banking indus- 
try. Our Federal Tax Division, led by 
Fran Sheehy and Guy Whitesman, 
assured that the Tax Section Bulle- 
tin would continue to be one of Bar’s 
most informative and topical publi- 
cations. A special thanks to Elaine 
Bucher and Lisa Hauser, Bulletin 
editors. The section also partici- 
pated in many other CLE programs 
including state tax, international 
tax, and wealth and asset protection 
programs. 

National Moot Court. Since the 
mid-1980s, the section has spon- 


sored a national moot court compe- 
tition for students from colleges 


‘around the country. Sixteen col- 


leges participated this year, enjoy- 
ing St. Petersburg Beach in late 
January. This was an incredible 
event, as the highest standards of 
ethics and the purest form of law 
were practiced by enthusiastic and 
skilled students . Thanks to event 
Chair Janette McCurley and Vice 
Chair Michael Cahill. The section 
also thanks to U.S. Tax Court 
Judges Renato Beghe and Peter 
Panuthos, who judged the semifi- 
nal and final rounds, and offered 
invaluable feedback from the bench 
to the competitors. The competition 
was won by Florida’s Stetson Uni- 
versity. 

From our section’s unique, color- 
ful, and informative directory 
(thanks to Joe Schimmel, Mike 
Little, Vivian Rodriguez, and Donna 
Byrd), to the hosting of the hospi- 
tality room at Amelia Island 
(thanks, Mike Jorgensen), to the e- 
mails and debates regarding current 
topics, ethical issues, and just plain 
bad jokes (thanks to Bill Townsend), 
our section had a universally great 
year, and eagerly anticipates the 
2003-04 year. 

RICHARD A. JOSEPHER, Chair 


Trial Lawyers 

On behalf of the Trial Lawyers 
Section and its executive council, I 
want to thank all of you who have 
made this a very productive and 
busy year for the section. The sec- 
tion continues on its mission to ad- 
vance the interests of all trial law- 
yers and their clients in Florida 
courts. That mission includes train- 
ing, educating, and enhancing the 
professionalism of trial lawyers. 
Foilowing are highlights of the 
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year’s activities. 

The section continues to be a 
leader in the Bar and in the nation 
for its highly successful offerings of 
relevant CLE programs. The course 
offerings this year have included 
alternative dispute resolution, dam- 
ages, evidence, trial certification, 
and trial advocacy. The separate 
week-long basic and advanced trial 
advocacy programs are much copied 
and were very successful this year. 
The advanced program also benefits 
from participation by London bar- 
risters. The section in return has 
sponsored the Professor Gerald 
Bennett Scholarship awarded to a 
Florida trial attorney to study ad- 
vanced advocacy in Oxford, En- 
gland. The section also continued its 
very successful Chester Bedell Mock 
Trial Competition with outstanding 
teams from our Florida law schools 
competing to demonstrate their trial 
skills. 

Our Handbook on Discovery Prac- 
tice is in its seventh year of publica- 
tion and is extremely useful for at- 
torneys and courts in addressing 
discovery issues, including discovery 
abuse, protective orders, sanction 
orders, and Fabre issues. The hand- 
book has been adopted by the con- 
ferences of circuit and county judges. 
It has become a “must have” for all 
trial lawyers. 

The Guidelines for Professional 
Conduct are recognized by attorneys 
and the courts as the guideline re- 
garding trial lawyer professional- 
ism. The issues addressed range 
from adversary communication and 
motion practice through trial con- 
duct. Trial lawyers, unfairly per- 
haps, seem to receive the brunt of 
professionalism criticism. Adher- 
ence to our section’s guidelines 
would go a long way to remedying 
that problem. To further profession- 
alism, the section also has materi- 
ally supported the Bar’s Dignity in 
Law program. 

This year the section again has 
been focused on legislative issues 
ranging from independence of the 
judiciary, Art. V funding, medical 
malpractice, and other insurance 
reform issues. We have participated 
in the debate; formulated positions 


on the issues; and actively repre- 
sented you on these issues in the 
legislature through council mem- 
bers and our legislative consultant 
Buddy Jacobs. We have actively op- 
posed proposals to enact restrictions 
on attorneys’ fees and place a cap 
on pain and suffering damages aris- 
ing from the medical liability and 
other tort insurance reform efforts. 
We see those proposals as a denial 
of client access to courts and to rep- 
resentation by counsel of choice. 

The section has published its 
standard release form. I have been 
notified by a number of section 
members that the form already has 
been used when disputes have 
arisen on release language follow- 
ing settlement. It is a document pre- 
pared by the section with input from 
the plaintiff’s bar, defense bar, and 
ABOTA. It is a very useful tool for 
trial lawyers. 

As a followup to our previous uni- 
form cost guideline sent to the Su- 
preme Court for its consideration, 
the section addressed the spiraling 
expert cost issue. We need to be able 
to better control those costs. Propos- 
als on what costs can be taxed and 
procedures on establishing appro- 
priate expert costs have been pro- 
mulgated. When finalized, they can 
be found on our Web site and in next 
year’s discovery handbook. We also 
will seek adoption of the guidelines 
as a rule of court. 

Our Web site (www. flatls.org) has 
been updated to make it more user 
friendly and contains a great deal 
of useful information. CLE pro- 
grams, legislative activity, standard 
release, discovery and professional 
guidelines are all accessible, as will 
be the expert cost guidelines. 

Lastly, we continue to publish our 
newsletter The Advocate on a quar- 
terly basis. The Advocate, along with 
the Trial Lawyers Section columns 
in The Florida Bar Journal, offer 
timely and practical educational 
materials to enhance the skills and 
knowledge of trial lawyers. 

In conclusion, it has been my 
honor and privilege to have served 
as chair of one of the best and most 
recognized trial bars in the country. 
My thanks to the members of the 


executive council, and to section 
administrator Connie Stewart, who 
have worked so hard this year with- 
out fanfare and without the recog- 
nition they deserve for making this 
section the very best organization 
in The Florida Bar. In June, my 
friend Kelly Hamer will take over 
as chair with Tom Masterson as 
chair-elect. I know Kelly and Tom 
will take our section to even greater 
successes. 

Dominic M. CaparELLO, Chair 


Out-of-State 
Practitioners Division 

Among other things, the purpose 
of the Out-of-State Practitioners 
Division is to provide an organiza- 
tion within The Florida Bar open 
to persons having an interest in is- 
sues of importance to out-of-state 
members of the Bar. The division 
also works to assist out-of-state 
lawyers with administrative, edu- 
cational, and practice development 
issues; to establish a network of 


out-of-state members; to aid in the 
development of laws that eliminate 
disparate treatment of out-of-state 
members; to identify the profes- 
sional needs and objectives of out- 
of-state members and implement 
programs to further these objec- 
tives; to develop and maintain 
proper professional relationships 
between in-state and out-of-state 
members; to provide a forum for the 
discussion of issues of interest; to 
improve the administration and 
application of laws, rules, and regu- 
lations; and to accomplish legiti- 
mate legislative objectives of out- 
of-state members. 

The division’s constituents are 
Florida-licensed lawyers who re- 
side and practice principally out- 
side of Florida and constitute al- 
most 15 percent of the Bar’s total 
membership. Many are native Flo- 
ridians whose professions and/or 
personal lives have taken them out- 
side the state, but who nonetheless 
desire to maintain close ties and 
professional contacts in Florida. 
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The Out-of-State Practitioners Division has 
monitored developments in lawyer advertising, 
statutory revisions affecting out-of-staters, 
and proposed changes to board certification. 


Many are Florida lawyers because 
their clients’ business and legal 
needs are located at least partly in 
Florida and some simply aspire to 
move (or return) to Florida in the 
future. 

One of the principal benefits pro- 
vided by the division for its constitu- 
ent membership is the various CLE 
programs offered throughout the 
year, including presentations at lo- 
cations outside Florida. At last 
year’s Annual Meeting in Boca 
Raton, the division sponsored a CLE 
seminar titled Multijurisdiction 
Practice for the Florida Attorney, 
which had almost 100 attendees. As 
multijurisdictional practice contin- 
ues to develop at the national level 
and at the state bar level, the 
OOSPD is committed to drawing 
upon the experience of its member- 
ship in acting as a conduit of infor- 
mation for out-of-state practitioners 
and The Florida Bar. 

The annual New York seminar in 
December is the most popular and 
significant annual CLE program 
offered by the division. This year, the 
New York seminar was held in con- 
junction with the Board of Gover- 
nors out-of-state meeting in New 
York City. Richard Tanner helped 
organize the Board of Governors 
meeting, and the CLE was another 
well-attended success. Following the 
meeting of the executive board in 
New York, the OOSPD did continue 
its annual practice of hosting a cock- 
tail reception for its members and 
the Board of Governors. These re- 
ceptions offer a unique and effective 
way for OOSPD members to inter- 
act with the board. 

The real highlight of the New York 
meeting was the recognition of A. 
Thomas Levin. Richard Tanner had 
the opportunity to introduce Tom 
Levin to the Board of Governors. 


This was a unique, distinct honor for 
the division as Tom Levin is the 
president-elect of the New York 
State Bar, as well as a Florida li- 
censed out-of-state attorney and di- 
vision member. Tom was very gra- 
cious for his recognition by The 
Florida Bar Board of Governors, as 
well as his colleagues in the Out-of- 
State Practitioners Division. He 
addressed the board and assured 
President Aronovitz that he would 
look to Florida as resource during 
his presidency with the New York 
State Bar. Additionally, he indicated 
hope that both the New York and 
Florida bars would be able to ex- 
plore opportunities to collaborate 
together in serving their constitu- 
ent members. 

The division has experienced an 
increase in its membership, with to- 
tal membership of 1,516 members, 
an increase of 109 new members 
over last year. 

The division’s executive council 
made a contribution to the Bar’s 
Dignity in Law program, an initia- 
tive of special interest to Bar Presi- 
dent Tod Aronovitz. Representatives 
of the executive council made the 
presentation to President Aronovitz 
and Bar President-elect Miles 
McGrane during the jointly spon- 
sored reception for BOG members 
in New York. President Aronovitz 
expressed his gratitude for the 
division’s support of this important 
initiative. 

The OOSPD Board of Governors 
representatives have been busy 
this year, tackling such high pro- 
file issues as advanced funding 
agreements and practices. The di- 
vision is regularly represented at 
BOG meetings by its four members 
and at least one executive board 
member. In conjunction with the 
legislative functions of the Bar, we 
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have also monitored developments 
in the areas of lawyer advertising, 
statutory revisions affecting out-of- 
staters, and proposed changes to 
board certification directed at out- 
of-state Florida lawyers in delib- 
erations over proposed rules 
changes and new required eligibil- 
ity criteria. 

At the division’s executive coun- 
cil New York meeting, long-time di- 
vision executive council member and 
current BOG representative Denny 
Whalen announced that he would 
not seek reelection on behalf of the 
Out-of-State Practitioners Division. 
Denny is without question the 
division’s “elder statesman” and has 
been an effective and well-respected 
member. Denny was recognized by 
the division with its Patriot Award 
in June 2001 for his outstanding 
service. His background, experience, 
and institutional knowledge of the 
BOG and the organization and op- 
eration will be missed. We send our 
best wishes to Denny as he assumes 
a less active role in the Out-of-State 
Practitioners Division, and look for- 
ward to working with him in new 
ways. 

Additionally, the division has con- 
tinued to issue the State to State 
newsletter, which is published three 
times a year. The focus of this year’s 
articles has been upon the division’s 
BOG members and Bar matters 
monitored by them. We have also 
monitored developments in the 
Bar’s governance, proposed rules 
changes, practice issues affecting 
Florida lawyers, and resources 
available to out-of-state members 
through the Bar. One development 
of particular interest has been the 
Bar’s Web portal initiative. 

Finally, the division has contin- 
ued to provide its members, free of 
charge, with an audiotape that pro- 
vides members with from one to 
three ethics CLE credit hours. This 
tape is also offered to new mem- 
bers. 

Preparaticns are under way for 
the June annual meeting scheduled 
for Orlando. The OOSPD is an ex- 
cellent opportunity for out-of-state 
Florida lawyers to become more ac- 
tively involved in the Bar. The 
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division’s committees include bud- 
get; continuing legal education; in- 
formation; legislative; coordination 
and liaison; multistate practice; and 
pro bono. There are numerous ways 
to play an active role in the division, 
and we always welcome out-of-state 
lawyers to get involved. 

E. Durry Myrtetus, President 


Young Lawyers Division 

The Young Lawyers Division is 
composed of 43 governors and offic- 
ers including President Juliet 
Murphy Roulhac and President- 
elect Mark Romance, who were 
elected, and Secretary Arthur 
Hernandez, Parliamentarian Lorna 
Brown Burton, and Social Coordina- 
tor Steve Blount, who were ap- 
pointed. 

The division has a membership 
of almost 20,000 young lawyers 
throughout the state, or approxi- 
mately one-third of the Bar’s li- 
censed attorneys. Our purposes and 
goals are to provide benefits and 
programs for our general member- 
ship. Over the course of this year, 
we have created new programs and 
improved on many existing ones. 

Voluntary Community and Pro 
Bono Services: The Young Lawyers 
Division has added to its Web site 
a “tipsheet” that provides informa- 
tion relative to any newsworthy 
community and pro bono events. 
The division has submitted more 
than 20 such stories consisting pri- 
marily of our affiliates’ projects 
which were presented at the recent 
Affiliate Outreach Conference. This 
conference was the culminating 
event at the September meeting 
and was our largest and most ef- 
fective ever. 

This year’s Young Lawyers Divi- 
sion Pro Bono Award was presented 
at the annual Supreme Court 
Tobias Simon Pro Bono Award cer- 
emony in Tallahassee. The recipi- 
ent, Laurel Moore, had the distinct 
honor of receiving the award in 
front of the entire Florida Supreme 
Court. It was an occasion that all 
present shall not soon forget. 

New and Innovative Practice 
Trends: The president of The 


Florida Bar recently appointed four 
Young Lawyers Division members 
to the ancillary business and 
multijurisdictional practice com- 
mittees. These appointments were 
made at the division president’s 
recommendation to ensure that 
young lawyers’ voices are heard in 
these very significant and evolu- 
tionary trends. We also have two 
division members who are very ac- 
tive in the American Bar Associa- 
tion and keep us updated on any dis- 
cussions or developments in both of 
these areas. 

New and Improved Practicing 
with Professionalism Seminar: The 
Young Lawyers Division has imple- 
mented many new and innovative 
changes in its programming for the 
Practicing with Professionalism 
Seminar. These changes have taken 
the seminar to a new level, which 
has been more interactive and 
thought-provoking. Many of the di- 
vision governors participated in a 
faculty training workshop for vari- 
ous seminar committee members. 
The purpose of this seminar was to 
train the committee on developing 
curricula and teaching these semi- 
nars so that the YLD will become 
fully self-sufficient and even more 
effective. 

Commitment to Diversity: The 
division continues to diversify its 
speakers at various continuing le- 
gal education and Practicing with 
Professionalism seminars and has 
included diversity and quality of 
life segments in our Affiliate Out- 
reach Conference for the first time 
this year. As a result of those pre- 
sentations, we had an article, the 
“Top Ten List of Ways to Implement 
Diversity,” published in the Florida 
Bar News. The quality of life and 
diversity committees are also work- 
ing on compiling the information 
from past diversity and quality of 
life award recipients to prepare 
pamphlets for distribution to bar 
associations and law firms. Many 
innovative and successful projects 
are blossoming from our diverse 48- 
member board (43 board members 
and five officers), which boasts 24 
women, seven Hispanics, six Afri- 
can-Americans, and one Asian- 


American. 


Legislature’s Funding of the 
Courts Pursuant to Art. V, Revision 
7: The YLD, at its Ponte Vedra meet- 
ing in January, was the first Bar 
group to hold a discussion includ- 
ing one of the most preeminent pan- 
els with knowledge of the issues 
raised by Art. V, Revision 7. The pan- 
elists included representatives from 
the Florida Association of Counties, 
the courts, the public defenders’ and 
state attorneys’ offices, legal aid, 
and our very own Bar President Tod 
Aronovitz. The moderator, House 
Representative Dudley Goodlette, 
was exceptional in balancing posi- 
tions regarding the issues and pro- 
moting a very objective discussion. 
The entire discussion was video- 
taped and will be available on the 
YLD’s Web site. 

Annual Ancillary Business Semi- 
nar: Last year in conjunction with 
the Multijurisdictional Practice 
Committee (now known as the An- 
cillary Business Committee), the 
YLD CLE Committee, chaired by 
Michael Faehner, was asked to 
present an informational seminar 
on ancillary business. It was so 
popular and well received that we 
were asked to do it again. This year’s 
seminar was better than ever and 
was highly interactive. 

Increased Networking Efforts: 
This year the YLD has networked 
with its affiliates and general mem- 
bership in significant ways. The Af- 
filiate Outreach Conference had 
significant participation. The 
Young Lawyers Division invited the 
Jacksonville young lawyers to its 
meeting; the division’s governors 
met with the Virgin Islands young 
lawyers at its March board meet- 
ing in St. Thomas; and the YLD 
hosted the Collier County young 
lawyers at its May meeting in 
Naples. This year marks the great- 
est interaction ever. Additionally, 
for the first time, the Young Physi- 
cians will also be invited to the 
Naples meeting. 

In conclusion, 2002 is ending in a 
very strong and powerful way. I 
would like thank my board members 
for their exemplary service. 

JuLiET M. Rou.nac, President 
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Annual Reports 


Committees 
The Florida Bar 


Advertising 

The Standing Committee on Advertising is re- 
sponsible for advising members of The Florida Bar 
on permissible advertising and marketing prac- 
tices. The committee, which meets monthly, re- 
views appeals of opinions issued by staff counsel, 
offers guidance to staff in evaluating lawyer ad- 
vertisements, makes recommendations regarding 
_ rule changes, and provides guidance to Florida 
Bar members concerning both the substantive and 
procedural requirements of the advertising rules. 
The committee advises Bar members on the 
substance of the advertising rules through a va- 
riety of methods. An in-depth analysis of the fil- 
ing requirements, substantive regulations, and 
committee interpretations is provided by the 
committee’s Handbook on Lawyer Advertising and 
Solicitation (updated June 2002). The handbook 
is designed to provide a quick reference to filing 
' and substantive guidelines through various 
checklists and examples, as well as more in-depth 
discussions of particular types of advertising regu- 
lations and recurring situations. The handbook 
is reviewed and updated by Bar staff with the 
input of the committee to provide an excellent up- 
_ to-date guide to Florida’s lawyer advertising regu- 
lations. It also includes the latest changes to the 
advertising rules, set forth in the Supreme Court’s 
Rules Regulating The Florida Bar - Amendments, 
820 So. 2d 210 (Fla. 2002), and Amendments to 
» Rules Regulating The Florida Bar - Advertising 

' Rules, 762 So. 2d 392 (Fla. 1999). 
| The committee, through its staff, continues to 
» publish a quarterly column in The Florida Bar 
_ News, entitled “Advertising Update.” The column 
> summarizes highlights of the committee’s deci- 
> sions at its monthly meetings and the Board of 
_ Governors’ decisions regarding advertising issues. 
| The committee’s goal is to provide Bar members 


44 THE FLORIDA BAR JOURNAL/JUNE 2003 


with as much information as possible to assist them in 
complying with the attorney advertising rules. 

The committee has been active in assisting other Bar 
committees this year. Members of the Standing Commit- 
tee on Advertising are working with the Professional 
Ethics Committee as participants in subcommittees deal- 
ing with issues affecting both legal ethics and lawyer 
advertising. The committee made recommendations to 
expand the category of exempt information in advertise- 
ments, which were adopted by the Supreme Court of 
Florida in Rules Regulating The Florida Bar - Amend- 
ments, 820 So. 2d 210 (Fla. 2002). The committee has 
recommended several changes to clarify the attorney ad- 
vertising rules and to address restrictions on television 
and radio advertisements that were approved by the 
Board of Governors to be filed with the Supreme Court 
of Florida this year. The committee worked with the Bar’s 
Disciplinary Procedures Committee to draft Standards 
for Imposing Lawyer Sanctions in Advertising and So- 
licitation Rule Violations, which were adopted by the 
Board of Governors in October 2002. The committee has 
also worked with the Bar’s Long Range Planning Com- 
mittee regarding planning for lawyer advertising issues 
in future years. The committee has served in an advi- 
sory capacity to the new statewide grievance committee 
on lawyer advertising, assisting the members of the new 
grievance committee in understanding the advertising 
rules and the advertising review process. 

By far the most time-consuming task of the commit- 
tee is reviewing advertisements filed by Bar members 
to determine whether they comply with the advertising 
rules. The committee reviews decisions of its staff re- 
garding lawyer advertisements if the staff’s interpreta- 
tion of a particular rule or advertisement is appealed by 
an advertising attorney. Advertisers can appeal decisions 
of the committee to the Board of Governors if they wish 
to do so. The committee also provides guidance to its staff 
and advertisers, pursuant to requests for guidance, in 
order to foster compliance with the rules and permit ad- 
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vertisers to accomplish their legiti- 
mate advertising goals. The commit- 
tee works hard to apply the adver- 
tising rules fairly to all types of 
advertisements and to balance the 
rights of advertisers with the needs 
and concerns of the public. 

As in previous years, the commit- 
tee has taken an active role in en- 
suring that lawyer advertising in 
Florida is filed with The Florida Bar 
and properly reviewed. An ongoing 
compliance program, headed by 
staff of the committee, reviews Yel- 
low Pages and newspaper advertise- 
ments throughout the state to de- 
termine whether nonexempt 
advertisements have been filed and 
reviewed. Lawyers who have not 
filed their advertisements (and 
whose advertisements are not ex- 
empt from filing under the adver- 
tising rules) are requested to file 
their ads and to pay a $250 late fil- 
ing fee approved by the Florida Su- 
preme Court in 1999. 

The committee is made up of 
nonlawyers as well as lawyers. We 
believe that this has contributed 
substantially to our work and our 
broad perspective on advertising 
and marketing. I would like to thank 
committee members, Michael 
Seminario, Adrienne Katz, John 
Remsen, Kimberly Sands, John 
Bales, and Kimberly Doyle for their 
tremendous contributions. 

Finally, the committee thanks our 
board liaison, William H. “Dude” 
Phelan, Jr., who has been an active 
participant in our work this year, 
Legal Division Director John An- 
thony Boggs, and our hardworking 
staff headed by ethics counsel Eliza- 
beth Tarbert. Without the participa- 
tion and hard work of these indi- 
viduals, the business of this 
committee could not be accom- 
plished. 

SHANE Munoz, Chair 


Admiralty and Maritime 
Law Certification 
There are currently 57 attorneys 
certified in the area of admiralty 
and maritime law. This year, three 
applicants were approved to sit for 
the admiralty and maritime law cer- 


tification examination on March 7 
in Tampa. 

During the past year, the Admi- 
ralty and Maritime Law Certifica- 
tion Committee met in person on 
two occasions and had three confer- 
ence calls. These meetings were to 
review and approve the applications 
and develop the examination. 

The committee also reviewed ad- 
miralty and maritime law certifica- 
tion credit requests throughout the 
year. Over the past several years, 
the committee has received numer- 
ous requests for certification cred- 
its for papers written, courses given, 
and not previously approved courses 
attended. This year the committee 
focused on becoming more selective 
about which courses are approved 
for certification credit. To be consid- 
ered for admiralty and maritime law 
certification credit, all requests 
must be submitted with the appro- 
priate application form and must 
show coverage of substantive mari- 
time issues supported by quality 
written materials. These include the 


course brochure including hours de- 
voted to each topic, carefully pre- 
pared outlines and/or handouts, and 
any other books or materials that 
may accompany the course. Without 
this information, the committee can- 
not determine to what extent the 
course was beneficial to an experi- 
enced admiralty and maritime law- 
yer, and certification will probably 
not be given. If you are interested 
in becoming board certified in ad- 
miralty and maritime law, please 
contact The Florida Bar legal spe- 
cialization and education depart- 
ment. The deadline to apply for the 
2004 examination is August 31, 
2003. 

ALLEN K. Von SPIEGELFELD, Chair 


Antitrust and Trade 
Regulation Certification 
The Antitrust and Trade Regula- 
tion Certification Committee pre- 
sented proposed amendments to the 
certification standards at the Janu- 
ary BLSE meeting in Miami. The 
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proposed amendments, which 
unanimously were approved both by 
the ATTR Certification Committee 
and the BLSE, both improve and 
modify existing standards as well as 
provide for a one-time window of 
opportunity for experienced practi- 
tioners to apply for certification 
without examination (but subject to 
all other standards). In particular, 
proposed additions to Rule 6-22.1 
will provide better notice about the 
committee’s expectations with re- 
gard to the high level of knowledge, 
experience, judgment, and profes- 
sionalism applicants are expected to 
possess. Providing ample notice of 
these important factors will best 
guide the exercise of discretion in 
the event a denial of certification be- 
comes necessary on any of the enu- 
merated grounds. 

Also, for the first time, the ATTR 
Certification Committee took the 
modest step to proselytize, by way 
of an article in the April issue of The 
Florida Bar Journal. Plans for the 
coming year include supporting our 
proposed amendments to the certi- 
fication standards to ensure passage 
and smooth implementation. If ap- 
proved as written, the committee 
anticipates gearing up for a signifi- 
cant influx of potential applicants, 
many of whom are among the most 
seasoned and respected members of 
the antitrust and trade regulation 
legal community in Florida. 
STEPHEN E. Naain, Chair 


Appellate Court Rules 

The Appellate Court Rules Com- 
mittee membership is a wonderful 
group of dedicated, hard-working 
attorneys and judges. The 
committee’s exceptionally busy 
agenda illustrates tremendous ef- 
forts by the members in addressing 
the many issues that came before 
them this year. 

One of the first tasks undertaken 
was an orientation for new mem- 
bers. With the implementation of 
term limits, about a third of the 
members appointed this year were 
new. Anticipating this change, the 
committee adopted new internal 
operating procedures last June, 
which now require a mandatory ori- 


entation for new members. The first 
orientation was held in September 
2002 and received rave reviews. 
Barbara A. Eagan, orientation sub- 
committee chair, did a fantastic job 
of putting it together. The new mem- 
bers have hit the ground running, 
already making significant contri- 
butions. 

Proposed rule amendments for 
the upcoming two-year cycle peti- 
tion include: 

¢ Amendments to Rule 9.020 to 
distinguish between rendition of 
trial and appellate orders; 

e Amendment to Rule 9.220 to 
clarify the use of appendices in vari- 
ous appellate proceedings; 

e Amendment to Rule 9.420 to 
require a certificate of service for pro 
se inmates and other pro se litigants; 

e Amendment to Rule 9.130(a)(5) 
to allow appeals from orders entered 
on motions for relief from judgment 
filed under Juvenile Procedure Rule 
8.270; and 

e Amendments to address the 
many problems related to payment 
of court costs by inmates. 

A few issues currently being stud- 
ied by the committee include: 

e Whether the issuance of a dis- 
trict court’s mandate should be dis- 
cretionary or mandatory if neither 
party moves for a stay; 

¢ Whether Rule 9.130 should be 
expanded to cover nonfinal review 
of orders denying immunity from 
suit by state courts under federal law; 

e Whether the rules should be 
amended to clarify issues related to 
relinquishment of jurisdiction and 
to address confusion over what is or 
is not a final order; 

e Whether the rules should be 
amended to clarify page limits for 
briefs involving cross-appeals; 

¢ How to amend Rule 9.180 to 
provide for review of abbreviated fi- 
nal orders in workers’ compensation 
cases; and 

¢ Whether the Supreme Court’s 
requirement that electronic copies 
of briefs be filed in WordPerfect 
should be extended to allow briefs 
to be filed in Word and other for- 
mats. 

In addition to the issues listed 
above, a joint subcommittee, consist- 
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ing of members from our Commit- 
tee, the Rules of Civil Procedure 
Committee, and the Rules of Crimi- 
nal Procedure Committee has been 
established at the request of the 
Supreme Court to address issues 
related to the “mailbox rule” and 
distinctions between filing and ser- 
vice of documents. 

My year as chair has been ex- 
tremely rewarding, in large part due 
to the efforts of our officers and sub- 
committee chairs. I laud their efforts 
and extend my sincere thanks for 
their many contributions. I extend 
a special thanks to our Bar support 
staff, Joanna Mauer, who was of 
great assistance throughout the 
year. Last, but not least, I extend my 
thanks to our Supreme Court liai- 
son, Justice Raoul Cantero. 
KATHERINE E. Gippincs, Chair 


Appellate Practice 
Certification 

The Appellate Practice Certifica- 
tion Committee’s continued work in 
this area amply illustrates that ap- 
pellate certification provides a ready 
tool to enhance the appellate 
practitioner’s ability to successfully 
navigate the review of lower court 
decisions. There are now 141 Florida 
Bar members who are substantially 
involved in appellate work and are 
board certified appellate practitio- 
ners.' The committee during this 
Bar year achieved review and recer- 
tification of 20 appellate practitio- 
ners. Twenty Bar members filed ap- 
plications for appellate certification, 
and the committee approved each of 
them to sit for the examination. 
Eighteen applicants sat for the test 
in March. The committee members 
will grade the exam, again applying 
holistic principles. Nine board cer- 
tified Florida lawyers are eligible to 
apply and be considered for recerti- 
fication in 2003. 

Participation by members of the 
judiciary has been instrumental in 
founding and guiding the growth of 
this area of certification. The com- 
mittee is most fortunate to have 
Judge James R. Jorgenson of the 
Third District Court of Appeal 
among its members. The appellate 
practice certification process is now 
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much more attuned to the realities 
of appellate practice, with the com- 
mittee overseeing administration of 
the area certification process, which 
includes the members’ construction 
of the test, grading of the exam, and 
approval of initial applicant and re- 
certification petitions. This commit- 
tee has pledged to continue the per- 
fection of the review and 
examination process by carefully re- 
viewing 1) the appellate practice cer- 
tification and recertification appli- 
cations for compliance with the 
rules; 2) the examination specifica- 
tions; 3) the grading criteria; 4) re- 
examining the testing and grading 
process; and 5) facilitating the re- 
view for the members of the Bar and 
the judiciary who are asked to com- 
ment on the proficiency of the can- 
didates, both because an applicant 
has listed them as a reference and 
through blind references requested 
by the committee. Each member has 
contributed considerable time, en- 
ergy, and thoughtful analysis to 
achieve these multiple tasks. Thank 
you to each member of the commit- 
tee and to Carol Vaught, who serves 
as staff liaison and whose commit- 
ment to the work of the committee 
is second to none. 

The committee invites members of 
the Appellate Practice Section, of 
which committee member Angela 
Flowers is chair, and other inter- 
ested members of The Florida Bar 
to apply for appellate certification 
and to achieve the benchmark rec- 
ognition of professionalism that this 
certification will bring. 

The advanced skill level that the 
professionalism appellate certifica- 
tion is intended to identify, and en- 
courage appellate lawyers to main- 
tain, should be the goal of every 
appellate lawyer. At the core of cer- 
tification is the enhanced confi- 
dence that comes with having 
passed a higher standard of excel- 
lence. This self-assurance can pro- 
vide the extra resource that is so 
often needed in dealing with ap- 
peals, especially when the client is 
seeking to overturn an adverse rul- 
ing below. The benefits of appellate 
certification are worth serious con- 
sideration today. Won’t you step up 


to the challenge? 
E. Jon WuitNeEv, Chair 


1 “Substantial involvement” is further 
defined in Rule 6-13.3 Minimum Standards 
(Rules Regulating The Florida Bar). 


Aviation Law 
This is a historic year for aviation. 
It was 100 years ago— December 17, 
1903—that Orville Wright made the 
first sustained, controlled flight in 


Questioning Child 
Witnesses: 
It's Not Child's Play 


What: Full day legal 
seminar 


When: July 10, 2003 
July 31, 2003 


Where: Tallahassee, FL 
Tampa, FL 


Topics will include: 


a powered aircraft. Darrell Collins 
wrote, “Before the Wright brothers, 
no one in aviation did anything fun- 
damentally right. Since the Wright 
brothers, no one has done anything 
fundamentally different.” And Bill 

Gates, CEO, Microsoft Corporation, 
stated, “The Wright brothers created 
the single greatest cultural force 
since the invention of writing. The 
airplane became the first World 


Presented by 
Dr. Sherrie Bourg Carter, 


a nationally recognized expert 


on child witnesses. 


proper and improper interview procedures, 

children's developmental limitations; 

competency to testify and child hearsay: 

lies, suggestibility, false beliefs, and false memories; 
deposing child witnesses and those who interview them, 
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call 800-586-2023 or visit our website at 
www.cgxlegal.com 
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Wide Web, bringing people, lan- 
guages, ideas, and values together.” 
Indeed, aviation is near and dear to 
those serving on the Aviation Law 
Committee, and the committee 
members encourage anyone with an 
interest in aviation to attend our 
meetings. Our members have a 
broad range of expertise: tort litiga- 
tion, including commercial aviation, 
general aviation, and military avia- 
tion accidents; aviation mass disas- 
ters; labor and employment law; 
FAA and NTSB administrative law; 
space law; and international avia- 
tion treaties and agreements. 

During the 2002-03 year the 
Aviation Law Committee provided 
programs specifically tailored to 
aviation. The meetings were well 
attended, often culminating in ex- 
citing and diverse discussions on le- 
gal issues ranging from aircraft de- 
sign and operation as well as 
aircraft and airport security and 
safety to aircraft registration. One 
program included a tour of Tampa’s 
Air Route Traffic Control Center. 
Another included a history of air- 
craft from those built shortly after 
the Wright Flyer to the SR-71 
Blackbird reconnaissance aircraft 
and F-15 fighter aircraft. We also 
had an extremely informative pro- 
gram on Florida and federal lien 
law for aircraft prepared by James 
M. Meyer and Greg Grossman. As 
a result of this program, a subcom- 
mittee was formed to consider mak- 
ing recommendations to the Florida 
Legislature on changes to Florida’s 
aircraft lien law. As we approach 
the December 17, 2003 anniversary, 
we will have at our next meeting a 
presentation on the Wright broth- 
ers. The committee continued its 
past practice of obtaining approval 
for CLE credits at each of its meet- 
ings. 

I thank the president and Board 
of Governors for allowing me to 
serve as chair of this committee. I 
also thank past chairs Edward M. 
Booth, Jr., and Robert L. Feldman, 
and Vice Chair B. Norris Rickey for 
their dedication and invaluable as- 
sistance during my term. Finally, 
Bar liaison Connie Stewart contin- 
ued her tradition of providing supe- 


rior assistance and guidance. 
Grecory P. SREENAN, Chair 


Aviation Law Certification 

Throughout the past year, the 
Aviation Law Certification Commit- 
tee has continued its efforts to en- 
courage Florida lawyers who prac- 
tice aviation law to become board 
certified. The committee has met 
several times to approve the certifi- 
cation exam questions drafted by its 
members and to review applications 
from new applicants and from those 
renewing their certification. Addi- 
tional work was done by mail and e- 
mail. This year’s exam was given in 
March, and in late April, the commit- 
tee met in Cocoa Beach for the grad- 
ing session. 

As chair of the committee, I have 
received numerous inquiries from 
attorneys interested in becoming 
certified but who have expressed 
difficulty in obtaining the necessary 
60 aviation-related CLE hours dur- 
ing the three-year period prior to 
applying. I have suggested that they 
consider the SMU Air Law Sympo- 
sium, a two-day meeting held annu- 
ally in Dallasand the Lawyer-Pilots 
Bar Association three-day meetings 
held twice a year in various loca- 
tions. Other possibilities include the 
two-day annual SRI Aircraft Regis- 
tration and Liens seminar, and, of 
course, The Florida Bar Aviation 
Law Committee meetings, which are 
held three times a year and for 
which two or three hours of CLE 
credit each is earned. There are 
many others that qualify, and any 
of the committee members will be 
happy to offer suggestions for those 
needing CLE credit to qualify. These 
courses not only will provide the 
necessary CLE hours, they will help 
candidates in their preparation for 
the exam. 

The application deadline for next 
year’s exam is in August. The exam 
will cover the areas of litigation, 
Federal Aviation Regulations, and 
FAA enforcement actions, airport 
operations and land use, airline la- 
bor law, space law, aircraft finance 
and registration, and international 
treaties and conventions. The com- 
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mittee has prepared a bibliography 
to help candidates prepare for the 
exam. More information and an ap- 
plication form may be obtained from 
The Florida Bar. 

I thank Kate Wasson and Dawna 
Bicknell of The Florida Bar for their 
help in making all of the meetings 
and the aviation law certification 
program a success and for helping 
me to better fulfill my responsibili- 
ties as chair of the committee. 
Rosert L. FELDMAN, Chair 


Board of Legal 
Specialization and 
Education 

For more than 20 years, the Board 
of Legal Specialization and Educa- 
tion has made great strides in en- 
hancing the quality and profession- 
alism of members of The Florida Bar 
who have had the interest, experi- 
ence, and expertise to become a 
Florida Bar board certified lawyer. 
Through its 16 members, and 162 
committee members, and 15-person 
staff, the BLSE administers the 
Florida Certification Plan, oversees 
compliance with the CLE require- 
ment, accredits thousands of CLE 
courses and individual credit re- 
quests each year, and monitors com- 
pliance with the basic skills course 
requirement for new lawyers. Chap- 
ter 6 of the Rules Regulating The 
Florida Bar and the BLSE policies 
govern the activities of the board, 
its committees, and staff. 

During the 2002-03 year, the cer- 
tification plan reached a significant 
milepost with its 20th anniversary. 
A celebration of the program, its for- 
mative years, growth, and accom- 
plishments were featured in a spe- 
cial issue of The Florida Bar Journal 
published in April 2003. Of particu- 
lar merit was the introductory let- 
ter from Chief Justice Harry Lee 
Anstead in which he stated, “Certi- 
fication should be the capstone for 
a lawyer’s professionalism goals. 
The character, competence, and com- 
mitment that define professional- 
ism also constitute the essential for- 
mula for certification.” 

Proudly, the BLSE wishes to ac- 
knowledge the five current justices 
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of the Supreme Court of Florida who 
became board certified during their 
time as practicing lawyers. The 
BLSE appreciates the courts’ sup- 
port and their continuing efforts to 
maintain the standards of excel- 
lence and professionalism that the 
program represents. 

Expansion of certification, both in 
available areas and members, con- 
tinues to be a goal of the BLSE. 
During the past year standards for 
construction law certification were 
finalized and are now before the 
Supreme Court for approval. Still 
under consideration is certification 
for intellectual property law which 
will likely be approved in some form 
within the 2003-04 year. Almost 
4,000 lawyers have achieved board 
certification and many more are in 
the process of application or have 
recently taken certification exams. 

Applications for certification are 
available in the fall of each year. To 
become board certified, applicants 
must meet rigorous, but attainable, 
standards: 1) a minimum of five 
years in practice; 2) substantial in- 
volvement in their respective legal 
specialty during that period of prac- 
tice; 3) a minimum number of CLE 
hours in their area of practice within 
the three to five years prior to ap- 
plication; 4) passage of a compre- 
hensive examination; and 5) an un- 
blemished disciplinary record 
including positive references 
through a confidential and compre- 
hensive peer review procedure. Each 
successful applicant is reviewed 
(but not reexamined) every five 
years by the area committees to en- 
sure that the qualifications continue 
to be met. 

Peer review by its very nature 
tends to be subjective and personal 
and may come from peers who are 
met within an adversarial setting. 
The review must be anonymous and 
confidential to protect the identities 
—and thus the objectivity—of the 
reviewers. Positive peer review is an 
essential requirement for board cer- 
tification. Under the direction of the 
Supreme Court, BLSE has an obli- 
gation both to the public and to the 
Bar to ensure the certification re- 
view process is fair and accurate. 


The BLSE carefully balances the in- 
terest of the applicant and the stan- 
dards of the certification plan. If a 
certification committee recom- 
mends denial of an applicant for ini- 
tial certification or recertification, 
the BLSE Standards Committee, 
under the experienced direction of 
Vice Chair Jeffrey Michael Cohen, 
is the first level of review. After con- 
sideration, the Standards Commit- 
tee then meets with the full board 
to discuss the recommendation and 
the content of the file. Changes in 
the review process have been a pri- 
mary focus of BLSE for the past 18 
months. The focus was to assure 
each applicant the opportunity for 
a personal appearance and the op- 
portunity to provide additional evi- 
dence in the early stages of review 
before an appeal is filed. The new 
procedures will give greater protec- 
tion to both the applicant and the 
integrity of the certification plan. 
The BLSE Communications Com- 
mittee has been very active this 
year. Under the outstanding leader- 
ship of Judge Ralph Artigliere, many 
new ideas have been discussed to 
elevate awareness of board certifi- 
cation. The April Bar Journal was 
one of many ideas that we antici- 
pate will have a positive effect in 
encouraging qualified members to 
seek board certification. We have 
also met with the Citizens Forum 
of the Bar to stimulate discussion 
about the program and to learn how 
we might better approach the pub- 
lic with information needed to raise 
the consciousness level of consum- 
ers when searching for legal assis- 
tance. Realizing that statewide ad- 
vertising is expensive, our best 
messengers are our certified law- 
yers. As more lawyers become board 
certified, the public will more fully 
recognize the benefit of certified 
lawyers handling their legal needs. 
Under the capable leadership of 
David Cook, our Rules and Policies 
Committee has also had an active 
year. Our rules and policies are un- 
der a constant state of revision and 
through the work of David’s commit- 
tee, careful scrutiny is given to en- 
sure consistency in the language 
and application of the various gov- 


erning provisions. The new emeri- 
tus status is currently under review. 
The stated intent is to recognize the 
past and continuing contribution of 
a certified lawyer in the advance- 
ment of the specialty area through 
related career activities that do not 
constitute the actual practice of law. 
Board certified lawyers who become 
judges, mediators, or law professors 
who cannot maintain the practice 
standards to retain certification may 
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three new home loan 
programs enable you to 
buy a $350,000 to 
$687,500 home (for your 
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zero down payment. You 
can even finance 3% of 
your closing cost! There is 
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interest rates as low. For 
more information: Free 
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288-3268 Ext. 8646 


East Bay Mortgage, Attorney Lending Group™ 
5202 Olympic Drive, Suite 202 Gig Harbor, WA 98335 
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elect to apply for emeritus status. 

The BLSE consists of a dedicated 
group of individuals who volunteer 
enormous amounts of time and tal- 
ent on behalf of one of the most wor- 
thy programs offered by The Florida 
Bar. I commend them all for their 
hard work, their devotion to im- 
provement in the administration of 
justice, and for their overwhelming 
sense of fairness in every task un- 
dertaken and every certification 
application reviewed. 

If you are board certified, we com- 
mend your accomplishment. If you 
are not board certified, please con- 
sider this a personal challenge to 
become board certified. If your prac- 
tice area is available under the pro- 
gram, and you meet the qualifications, 
we ask that you consider taking the 
steps to make board certification the 
capstone of your career. 

NorMAN VAUGHAN-BircH, Chair 


Business Litigation 
Certification 

As in past years, the Business 
Litigation Committee continues to 
explore new ways to increase the 
number of board certified business 
litigators while at the same time 
maintaining the necessary substan- 
tive and ethical standards. Among 
the procedural efforts of the commit- 
tee, it recommended an amendment 
to the certification rules that clari- 
fies the approved tribunals before 
which a matter can be deemed eli- 
gible for meeting certification re- 
quirements. Another amendment 
was recommended to clarify what 
types of matters are eligible for 
those requirements before an appli- 
cant is permitted to sit for the exam. 
Finally, the committee recom- 
mended an amendment that 
changes the continuing legal educa- 
tion time frame for initial applicants 
to three years immediately preced- 
ing application, rather than five 
years. The amendment will also re- 
quire the applicant to document the 
completion of 50 hours of continu- 
ing legal education in business liti- 
gation, without delineating which of 
those hours consisted of continuing 
education in substantive law, as op- 


posed to procedural law. 

The committee has revised the 
2003 examination and its specifica- 
tions and provided test applicants 
with additional examination speci- 
fications and an expanded outline 
of the possible topics for the exami- 
nation. The examination currently 
consists of two mandatory essays, 
along with both mandatory and op- 
tional multiple choice sections. The 
latter sections cover a variety of top- 
ics that may include: contracts; busi- 
ness torts; business entities; credi- 
tor rights/bankruptcy; uniform 
commercial code; real estate and 
construction law; eminent domain; 
intellectual property; alternative 
dispute resolution; civil procedure; 
evidence; ethics and litigation skills. 
These changes are expected to pro- 
vide the examinees with the ability 
to better prepare for the examination. 

Eight attorneys successfully 
passed the 2002 examination and 
there are currently six applicants 
approved to sit for the 2003 exami- 
nation in May. Six additional appli- 
cations were still pending at the 
time this article was prepared. 

This was the second year that the 
committee reviewed recertification 
applications. Of the 108 eligible re- 
certification applicants, 91 applied; 
51 were approved; and 40 are pend- 
ing. Sixteen either resigned or did 
not reapply. At the present time, 
there are a total of 202 board certi- 
fied business litigators. 

The committee continues to en- 
courage the BLSE and the Board of 
Governors to educate the consum- 
ers of legal services on our board 
certification program. Once these 
consumers routinely ask prospective 
attorneys whether they are board 
certified in an area of practice, more 
Florida lawyers will appreciate the 
benefit of becoming board certified. 

My sincere thanks to my fellow 
committee members for their hard 
work throughout the year. A special 
thanks goes to our certification spe- 
cialist, Carol Vaught, who contin- 
ues to do a terrific job. The entire 
committee is very grateful for her 
efforts. I also want to thank our 
BLSE liaison, Harry Payton, who has 
been a great source of wisdom and 
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communication. 
Gary S. SaLzMan, Chair 


Civil Procedure Rules 

The Florida Bar Civil Procedure 
Rules Committee concluded a busy 
and productive year. The committee 
adjusted to a significant change in 
its membership due to the imple- 
mentation of term limits but was 
ably assisted by a very active and 
involved membership roster. 
Courtney Grimm did a tremendous 
job serving as secretary and Vice 
Chairs Tom Slater and Richard 
Levenstein provided invaluable 
leadership. 

The committee’s main function 
during the past calendar year was 
to finalize and prepare proposed 
rules changes with various and sun- 
dry related committee notes and 
commentaries. This was done in ac- 
cordance with the two-year report- 
ing cycle applicable to the 
committee’s work. Thirteen pro- 
posed rules changes were drafted 
and seven forms were either created 
or amended. Once drafted in final 
form and approved by the commit- 
tee, they were forwarded to The 
Florida Bar Board of Governors for 
review, comment, and recommenda- 
tions. Thereafter, the proposed rules 
rule and form changes, committee 
notes and commentaries were for- 
warded to the Supreme Court for its 
consideration. These proposed 
changes are contained in the bien- 
nial report of the Florida Civil Pro- 
cedure Rules Committee. They are 
available for review by contacting 
Madelon Horwich, the committee’s 
liaison to the Bar (850/561-5707). 
The proposed rules changes were 
published for the general public and 
Bar members and public comments 
were invited. Those comments were 
forwarded to the committee mem- 
bers for review and placed into the 
record. 

The proposed rules changes are 
pending before Florida’s Supreme 
Court. Several private citizens have 
requested oral argument regarding 
some or all of the proposed rules 
changes. The court has scheduled 
oral argument regarding such pro- 
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posed changes for May 7, 2003, at 
9:30 a.m. 

The committee also continued in 
its efforts to complete a special as- 
signment received by the Florida 
Supreme Court relating to possible 
revision or changes to the uniform 
guidelines to taxation of costs. Past 
committee chair Philip Jones ini- 
tially spearheaded this effort. Dan 
Bean from Jacksonville and Judge 
J. Kevin Carey of Tampa have as- 
sumed responsibilities for this 
project and their subcommittee for 
the proposed revision of statewide 
uniform guidelines for taxation of 
costs in civil actions is endeavoring 
to prepare and forward a final to the 
Florida Supreme Court by July 18, 
2003. 

In addition, the committee was 
asked by the Florida Supreme Court 
to participate in a joint subcommit- 
tee to address the “mailing grace 
period” and “reverse mailbox rule.” 
Three members each from the Rules 
of Criminal Procedure Committee, 
Rules of Appellate Procedure Com- 
mittee, and the Civil Procedure 
Rules Committee were appointed to 
serve on this joint subcommittee to 
consider these two proposals and 
attempt to provide a uniform appli- 
cation of such issues in the affected 
rules. The Supreme Court has asked 
this subcommittee to present its 
proposal by October. 

In closing, it has been an honor to 
have had the opportunity to serve 
the committee this past year. The 
committee is a robust and august 
body with impressive intellect and 
inspirational commitment to pre- 
serving and promoting the ideals of 
our system of justice. 

Last, but certainly not least, 
Madelon Horwich deserves special 
recognition and commendation for 
her hard work, professionalism, and 
immense assistance to me and the 
committee as liaison. Thank you. 
Dominic C. MacKeEnzig, Chair 


Civil Trial Certification 
2002 brought many positive 
changes to the rules governing civil 
trial certification. After many years 
of struggling to increase access to civil 


trial certification while maintaining 
the highest level of competency and 
professionalism, numerous far-reach- 
ing proposed amendments have been 
approved by the committee and the 
Board of Legal Specialization and 
Education. These proposals will soon 
be considered by the Board of Gover- 
nors. 

The proposed amendments ad- 
dress the increased difficulty of sat- 
isfying the trial requirements for 
certification and recertification. Ap- 
plicants have indicated that, be- 
cause of mediation and the handling 
of fewer but more complex cases, 
they are not trying as many cases 
as in the past, thereby making it 
more difficult to satisfy the number 
of trials required for certification 
and/or recertification. 

In addition to its duties and re- 
sponsibilities in applying the certi- 
fication standards and policies, the 
committee is also responsible for 
drafting and grading the civil trial 
certification examination. The com- 
mittee continues to test for compe- 
tency in the areas of civil procedure, 
evidence, ethics, and litigation 
skills. As they were last year, indi- 
viduals taking the examination 
were again offered the opportunity 
to take the test on their personal 
computers. 

In 2002, 142 of the 157 applicants 
due to recertify filed applications, 
and 129 have been approved, with 
13 still pending. Sixty applications 
for certification were filed, and 43 
applicants were approved to sit for 
the March 7, 2003, examination. As 
of the time of this report, grading of 
the 2003 exams has not yet been 
completed. 

I am grateful to all of the mem- 
bers of this hard-working commit- 
tee. On behalf of all the members, I 
wish to especially thank our Florida 
Bar certification specialist, Cherie 
Morgan, for her tireless efforts to 
make our job manageable and en- 
joyable. 

ANTHONY J. CAGGIANO, Chair 


Clients’ Security Fund 
The Florida Bar’s Clients’ Secu- 
rity Fund comprises 32 attorneys 
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representing all geographic regions 
of the state. The CSF was initially 
established to reimburse persons 
who suffer the loss of their money 
or property as a result of “misappro- 
priation, embezzlement, or other 
wrongful taking or conversion by a 
member of The Florida Bar.” Com- 
mittee members investigate claims 
brought by claimants who believe 
that they have incurred monetary 
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The Clients’ Security Fund now operates 
under a recently approved rule that 
authorizes the CSF to pay claims 


up to $10,000. 


damages as a result of an attorney/ 
client relationship. Particularly, 
CSF investigates claims involving 
the theft of money or property held 
in trust and situations in which the 
attorney has failed to perform any 
useful services after being paid a 
fee. The CSF claims are assigned 
to an investigating member who 
resides in the same county or geo- 
graphic region as the attorney who 
is the subject of the investigation. 
The investigating attorney typi- 
cally reviews the claim application 
and all backup documents and con- 
tacts the claimant, the accused at- 
torney, substitute or replacement 
counsel, Florida Bar counsel, and 
any other individual who may have 
knowledge concerning the claim. In 
addition, the investigation may in- 
clude the review of all relevant 
court and public records of The 
Florida Bar. The investigating 
member then prepares a written 
report with a recommendation to 
either approve or deny the claim. 
The recommendations of the inves- 
tigator are presented to the full CSF 
at one of its three-day meetings dur- 
ing the year. The CSF then votes to 
approve or deny the recommenda- 
tions of the investigating attorney. 
Ultimately, the Board of Governors 
makes the final decision on approval 
of the CSF’s recommendation. 

The most common claim to the 
CSF involves claims for prepaid le- 
gal services which were never pro- 
vided. Under the rules regulating 
the CSF, The Florida Bar is limited 
to reimbursement of $2,500. 

The CSF now operates under a 
recently approved rule that autho- 
rizes the CSF to pay claims up to 
$10,000, unless within 14 days from 
the date of assignment for review 
the Board of Governors member des- 
ignated to review the claim notifies 


CSF staff to place the claim on the 
next Board of Governors agenda. On 
all claim awards in excess of 
$10,000, the CSF makes a recom- 
mendation for payment and the 
Board of Governors must give final 
approval. The CSF is assisted by the 
invaluable efforts of Suzanne Dunn, 
CSF coordinator, Michael A. 
Tartaglia, director, programs divi- 
sion, and Andrea Vanstone, CSF 
clerk. 

Every member of The Florida Bar 
contributes $20 of their annual dues 
to fund the CSF. The CSF has con- 
sistently sought to increase the dol- 
lar allotment from the annual dues 
to increase the potential recovery 
pool for the CSF. The CSF is cur- 
rently reviewing three significant 
proposed changes to its regulations. 
The first change would allow the 
CSF to pay to claimants’ funds 
which had been escrowed from a 
settlement, probate, or other legal 
matter for payment to third parties, 
such as physicians or health care 
providers. The second change would 
allow the CSF to initiate the claim 
process when it is provided with in- 
formation of known potential claim- 
ants who had not yet filed a claim. 
The final proposed regulation would 
allow the CSF to reimburse a claim- 
ant when there is a determination by 
a court that the attorney was grossly 
negligent in allowing a member of the 
attorney's staff to commit an act that 
allows a reimbursable loss. 

The CSF is on the front lines of 
The Florida Bar’s Dignity in Law 
program and each of the investigat- 
ing members recognizes the impor- 
tance of the CSF in remedying the 
damages caused to clients by a few 
in our profession. Any input or sug- 
gestions relating to the CSF and, 
particularly, its means of operation 
and its ability to remedy wrongs 
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would be greatly appreciated. 
Mark J. Racusa, Chair 


Code and Rules 
of Evidence 

The Code and Rules of Evidence 
Committee of The Florida Bar is 
one of the standing Bar rules com- 
mittees, but is unlike other rules 
committees due to the hybrid na- 
ture of the Florida Evidence Code. 
The Florida Evidence Code consists 
of statutory provisions enacted by 
the legislature, which provisions 
are commonly (although not auto- 
matically) adopted as rules of pro- 
cedure by the Florida Supreme 
Court on a biennial basis. Accord- 
ingly, the Code and Rules of Evi- 
dence Committee is significantly 
and regularly involved in the leg- 
islative process, in evaluating pro- 
posed legislation that would affect 
the law of evidence, and in making 
recommendations of support or op- 
position to the Board of Governors 
and other interested parties and 
entities concerning such proposed 
legislation. The committee may 
also recommend initiation and 
adoption of legislation that would 
improve the Florida Evidence Code. 

In carrying out these functions, 
the committee seeks input from in- 
terested parties and groups within 
and outside The Florida Bar, evalu- 
ates these comments and positions, 
engages in study and debate, and at- 
tempts to offer a balanced analysis 
of proposed legislation, prior to de- 
termining a proposed position advo- 
cacy. 

In accordance with the legislative 
policies and procedures of The 
Florida Bar, the Code and Rules of 
Evidence Committee obtains autho- 
rization from the Board of Gover- 
nors to engage in such legislative 
and political activities. 

Our legislative subcommittee 
chair, Michael P. Dickey, worked 
hard to get SB 524 pre-filed. Over 
the past two years, the Code and 
Rules of Evidence Committee has 
advocated a change in F‘S. §§90.803 
and 90.902, to create a business 
records certification procedure simi- 
lar to that within the federal sys- 
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tem, by which a proponent of docu- 
mentary business record evidence 
could offer that evidence at trial 
without the need for a records cus- 
todian unless objected to at pretrial. 
The bill is pending at this time. 

The committee advocated a pro- 
posal to modify F.S. §90.104 to elimi- 
nate the need for a subsequent ob- 
jection at trial in cases where the 
trial judge has made a “definitive” 
ruling on a pretrial issue. It antici- 
pates renewed efforts on this pro- 
posal next session. 

The committee was successful in 
getting §90.959 renumbered and 
removed from the Evidence Code. It 
had been the committee’s position 
that the subject matter was not ap- 
propriate for inclusion in the code. 

Part of the function of the com- 
mittee is reporting to the Supreme 
Court of Florida, on a two-year cycle, 
recommendations regarding adop- 
tion of enacted laws of evidence as 
rules of evidence by the court, to the 
extent such laws are procedural in 
nature. No report was necessary this 
year, but another report is due in 
2004. 

In March the Advanced Evidence 
Seminar was presented in Tampa in 
conjunction with the Trial Lawyers 
Section and the Criminal Law Sec- 
tion. This important seminar was 
organized by Jesse Faerber and we 
acknowledge and appreciate his 
hard work. 

Thanks are due to all of our 
members for their hard work and 
dedication, and particularly to 
Mike Dickey, Al Saikali, Adams 
Weaver, Tom Barber, Aubrey Rudd, 
the members of the fast track sub- 
committee, the vice chair, Judge 
Shelley Kravitz, Justice Fred 
Lewis, Supreme Court liaison, 
Frank Walker, board liaison, and, 
as always, to our Bar liaison, Ann 
Chittenden, whose knowledge, 
helpfulness, dedication, and diplo- 
matic skills are a perennial re- 
source for the committee. 

Many of this committee’s most 
senior members were termed out on 
June 30, 2002. A concerted effort has 
been made to recruit new members 
of the judiciary and law professors 
to continue the tradition of collegi- 
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ality and dedication that was typi- 
fied by their service. 
Rosert F. Tacuer, Chair 


Committee on Relations 
with Certified Public 
Accountants 

The Committee on Relations with 
Certified Public Accountants contin- 
ues to foster exchanges of informa- 
tion of mutual interest to CPAs and 
attorneys. There are several issues 
of national interest that have been 
identified such as the Sabanes- 
Oxley Act and the privacy act sec- 
tions of the Gramm-Leach-Biley Act. 
There are also issues particular to 
Florida, such as extending the sales 
tax on services. 

This year the committee has com- 
pleted some new activities that were 
in the planning stages in last year’s 
committee. 

Goodwill Gathering of Attorneys 
and CPAs: In conjunction with 
Collier County Bar Association and 
the Southwest Florida Chapter of 
the Florida Institute of CPAs, the 
committee held its inaugural Good- 
will Gathering of Attorneys and 
CPAs on December 5 with a compli- 
mentary reception provided by 
Northern Trust Bank in Naples. The 
gathering provided an excellent op- 
portunity for social interaction be- 
tween local attorneys and CPAs. 
Approximately 60 professionals at- 
tended. Due to its success, the gath- 
ering is expected to be continued 
and replicated in other Florida lo- 
cations. The project was under the 
able leadership of Basil Bain, vice 
chair, an attorney and CPA with the 
law firm of Cummings & Lockwood 
in Naples. 

Continuing Education Seminar: 
The committee held a seminar in 
May in Miami to focus on the im- 
pact of privacy laws on business. 
Advances in technology and geopo- 
litical events have spurred legisla- 
tion aimed at protecting an 
individual’s fundamental right to 
privacy. This legislation is of par- 
ticular importance to any business 
that comes in contact with personal 
health or financial data. Attorneys 
and CPAs with clients in the health 


care and financial services indus- 
tries must be aware of the pitfalls 
created by these new rules and un- 
derstand how to help their clients 
stay in compliance. Specifically, the 
Gramm-Leach-Biley Financial Mod- 
ernization Act of 1999 and the 
Health Insurance Portability and 
Accountability Act of 1996 are the 
most significant pieces of federal 
legislation affecting the financial 
services and health care industries 
in the last 10 years. 

Since proper compliance requires 
the coordination of a business’ CPA 
and attorney, the seminar is struc- 
tured for members of both profes- 
sions and is intended to further the 
committee’s mission. Seminar at- 
tendees will learn how to minimize 
the risk of enforcement action and 
litigation for their clients. The semi- 
nar, Counseling Clients Regarding 
Privacy; A Guide for Attorneys and 
Accountants, is cosponsored by the 
Florida Institute of Certified Pub- 
lic Accountants and the Florida As- 
sociation of Attorney-CPAs. North- 
ern Trust Bank of Florida in Miami 
is hosting the event and is provid- 
ing the venue, lunch, and parking. 

The chair of the event and the 
person whose persistence is respon- 
sible for it happening is Eduardo R. 
Arista, a CPA and attorney, who 
practices business and tax law in 
Coral Gables. 

Future Plans: The committee in- 
tends to continue these new pro- 
grams and also to attempt the es- 
tablishment of a Web page to be 
accessible by both CPAs and attor- 
neys. 

Sypney S. Traum, Chair 


Consumer Protection Law 

The scope and function of the Con- 
sumer Protection Law Committee is 
to study Florida’s consumer protec- 
tion laws, to help strengthen them 
where necessary, and to consider 
means whereby the consumer pub- 
lic and the Bar will become better 
informed about laws that protect 
them. 

The committee has engaged in 
several activities during the 2002- 
03 Bar year. The committee has con- 
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tinued its support of the Florida 
Call-A-Law Program. This program 
was started in 1990 and is a collec- 
tion of 65 recorded audio messages 
and written scripts on a variety of 
basic legal topics of interest to the 
general public, including criminal 
law, family law, landlord/tenant and 
civil rights topics. Each message is 
two or three minutes in length. The 
public may access these voice mes- 
sages with a pushbutton telephone 
by dialing (850) 561-1200, and may 
access the written scripts via the 
Bar Internet address 
(www.flabar.org). The topics are de- 
signed to provide Floridians with 
basic legal information to inform 
them of their legal rights and re- 
sponsibilities, and to educate them 
as to when an attorney should be 
consulted. Members of the commit- 
tee, along with members of other 
committees, annually review and 
update the messages and scripts in 
order to provide the most current 
information on Florida’s laws. Cur- 
rently, the committee is pursuing 
the possibility of implementing a 
Spanish version of the Florida Call- 
A-Law Program. 

The committee also provides 
CLEs on various consumer law top- 
ics. The committee is currently plan- 
ning a CLE for the June annual 
meeting of the Bar. The topics to be 
addressed are arbitration clauses 
and identity theft. 

R. Banks, Chair 


Criminal Law Certification 

Preparing the annual criminal 
board certification exam is the 
Criminal Law Certification 
Committee’s most challenging un- 
dertaking. All members participate 
in drafting essay and multiple choice 
questions. Individual members bring 
a unique perspective to the drafting 
process depending on their area of 
expertise from within the broad 
realm of criminal trial and appellate 
practice. All proposed exam ques- 
tions are reviewed and critiqued by 
the entire committee. The commit- 
tee actually prepares two exams with 
overlapping components, one for 
criminal trial and another for crimi- 
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nal appellate specialists. 

There are currently 369 attorneys 
board certified in criminal law, and 
of these 312 are trial specialists 
while 57 are appellate specialists. 
In 2002, 21 new applicants sat for 
the certification exam and 14 
passed. Ten attorneys passed the 
trial exam and four passed the ap- 
pellate exam. This year 33 trial and 
four appellate attorneys have ap- 
plied to sit for the exam. The com- 
mittee members spend a consider- 
able amount of time reviewing the 
initial and recertification applica- 
tions to ensure that each applicant 
meets the rigorous standards nec- 
essary to sit for the exam or for re- 
certification. 

Four new members joined the 
committee this year and I welcome 
them and thank those seasoned 
members for providing the continu- 
ity necessary for the committee to 
operate smoothly. I speak for all the 
members in extending special thanks 
to our Bar liaison, Linda Cook, for her 
able assistance throughout the year. 
We all appreciate her dedication and 
professionalism. 

KarEN Kinney, Chair 


Criminal Procedure Rules 

The Criminal Procedure Rules 
Committee has historically been one 
of the more desirable Bar commit- 
tee appointments. I was finally ap- 
pointed to the committee in 1997 (if 
youre still trying, don’t give up), and 


after attending only two meetings, 
I must admit I failed to see the at- 
traction. “Slow,” “frustrating,” “im- 
possible to get anything passed” 
were some of the descriptions of the 
committee’s work (some of these 
descriptions were, in fact, used by 
me). Having now served for six 
years, however, I am firmly con- 
vinced that this committee is a mar- 
vel of success. Imagine creating a 
committee of 45 lawyers, compris- 
ing equal parts prosecutors, defense 
attorneys, judges, and law profes- 
sors, and mandating that any pro- 
posal must be adopted by two-thirds 
of the committee members. It’s a 
wonder that any proposal emerges 
from such a group. Yet, that is the 
beauty of this committee. 

We receive many requests and 
referrals every year, asking us to 
consider amendments to existing 
rules or the creation of new rules. 
These requests come from everyone 
involved in the criminal justice sys- 
tem, from attorneys and judges to 
witnesses and defendants. We as- 
sign each request to a subcommit- 
tee, which holds meetings to discuss 
the merits and recommend an ac- 
tion to the full committee. 

The full committee engages in its 
own discussion and debate. With 
members representing competing 
interests and different perspectives, 
the committee’s success cannot be 
found in the quantity of proposed 
changes it recommends to the Su- 
preme Court, but in the quality of 


those changes. The committee does 
not adopt most of the proposals it 
considers, and that is a testament 
to its purpose. It is a recognition that 
the rules of criminal procedure, like 
the law itself, undergo change as a 
process of evolution, not revolution. 
The committee does not recommend 
the adoption of a new rule, or the 
modification of an existing one, un- 
less there is broad consensus among 
those within the criminal justice 
system that change is needed, and 
that the proposed change will im- 
prove the proper administration of 
justice. 

The committee recognizes that 
there are circumstances when a sig- 
nificant change in the law requires 
our immediate attention and, when 
appropriate, a more immediate 
modification of the rules. During the 
2001 Bar year, the Criminal Proce- 
dure Rules Committee adopted a 
fast track procedure to respond 
quickly to changes in the law and to 
requests from the Supreme Court 
for expedited consideration of rule 
changes. The procedure is now fully 
implemented as a standard practice 
of the committee and has served to 
make it a more responsive and ef- 
fective body. Here is a summary of 
our work over this past year: 

Proposals Adopted by the Supreme 
Court: Rule 3.111(b)(1). Providing 
Counsel to Indigents (Amendment). 
Rule 3.994. Order of No Incarcera- 
tion (New). This amendment clari- 
fies the circumstances under which 
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the court may discharge appointed 
counsel in misdemeanor cases and 
the impact of that discharge upon 
subsequent court proceedings. The 
rule now provides that the trial 
court has the discretion not to dis- 
charge appointed counsel even if it 
determines that it will not incarcer- 
ate the defendant following a plea 
or finding of guilt. The amendment 
recognizes there may be instances 
in which due process concerns jus- 
tify appointed counsel’s continued 
representation even if a defendant 
no longer faces the possibility of in- 
carceration. 

The rule and order also incorpo- 
rate procedures designed to ensure 
that appointed counsel may not be 
discharged if the defendant is being 
held in custody pending trial. Fi- 
nally, the rule now provides that if 
a defendant is placed on probation 
after an order of no incarceration is 
issued, the defendant may not be 
incarcerated pending a subsequent 
probation violation hearing or after 
revocation of probation. The form 
order provides uniformity in prop- 
erly discharging court-appointed 
counsel in misdemeanor cases. 

Special thanks to John Morrison, 
assistant public defender in Miami- 
Dade County, whose diligent efforts 
were integral in achieving adoption 
of this rule. 

Rule 3.170(l) Pleas (Amendment). 
This rule was amended to correctly 
reference the appropriate portion of 
Florida Rule of Appellate Procedure 
9.140. 

Rule 3.190 Pretrial Motions (Com- 
mittee Note) (Amendment). The Su- 
preme Court approved for publica- 
tion an amendment to the 
committee notes, to provide that if 
the trial court exercises its discre- 
tion to hear a motion to suppress 
during trial, the court may withhold 
ruling until after the verdict is ren- 
dered, thereby avoiding double jeop- 
ardy issues and preserving the 
state’s appellate rights if the motion 
to suppress is granted after a find- 
ing of guilt. 

Rule 3.361 Witness Attendance 
and Subpoenas (Amendment). The 
amendments were largely an effort 
to streamline and simplify the lan- 


guage of the rule. The changes also 
provide a single contempt provision 
for violations of the rule and clarify 
that any subpoena issued by an at- 
torney of record or the clerk is en- 
forceable through the court’s con- 
tempt power, and that the 
attendance requirement for subpoe- 
nas applies to production subpoenas 
as well. 

Rule 3.704 The Criminal Punish- 
ment Code (Committee Note) 
(Amendment). The Supreme Court 
approved the proposed committee 
note to explain a 2001 amendment 
to Rule 3.704(d)(14)(B). The rule was 
amended to reflect a statutory 
change in the definition of “prior 
record.” “Prior record” was amended 
to include juvenile dispositions of 
offenses committed within five 
years of the commission of the pri- 
mary offense (the previous statute 
and rule defined “prior record” to in- 
clude juvenile dispositions of of- 
fenses committed within three years 
of the commission of the primary 
offense). The committee note alerts 
practitioners that the rule, as 
amended, applies to primary of- 
fenses committed on or after July 1, 
2001, the effective date of the new 
legislation. 

Other Proposals: Rule 3.203 
Defendant’s Mental Retardation as 
a Bar to the Imposition of Death Sen- 
tence (New). The Supreme Court 
deferred consideration of the 
committee’s proposed Rule 3.203 
and will consider it together with 
several pending cases which raise 
claims affecting the substance of 
this proposed rule. 

There are several additional re- 
ferrals which are at various stages 
of committee consideration, some of 
which have already been adopted by 
the full committee and will be sub- 
mitted to the Supreme Court as part 
of the committee’s two-year cycle 
report in 2004. 

On behalf of the committee, the 
chair acknowledges several mem- 
bers, who, because of retirement or 
mandatory term limits, are not eli- 
gible to continue serving. Our heart- 
felt thanks to Judge Dedee Costello, 
State Attorney Joseph 
D’Alessandro, Professor Jerry 
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Latimer, Abe Laeser, and Calianne 
Lantz, each of whom has worked 
tirelessly on behalf of this commit- 
tee for many years, and who pro- 
vided an institutional memory 
which will be sorely missed. 

The chair also thanks the officers 
and subcommittee chairs for their 
outstanding dedication this year: 
vice chairs Judge Olin Shinholser, 
Calianne Lantz and Michael 
Catalano; secretary Howardene 
Garrett; subcommittee chairs Bruce 
Udolf, George Tragos, Judge Stan 
Blake, Ann Finnell, Roberta 
Mandel, Randy Murrell, and Jodie 
Breece (who also served as parlia- 
mentarian). It has been a pleasure 
serving with you. 

Finally, thanks to Jodi Jennings, 
Bar liaison, who has provided in- 
valuable guidance and assistance. 
JUDGE KEVIN Emas, Chair 


The Florida Bar Journal 
and News Editorial Board 
In the December 2002 75th anni- 

versary issue of The Florida Bar 
Journal, Bar Executive Director 
John F. Harkness, Jr., emphasized 
the importance of the Florida Bar 
Journal by observing that “lawyers 
of Florida have come to depend on 
the Bar Journal to chronicle the evo- 
lution of the law in the state.” At 
present, the Journal reaches in ex- 
cess of 65,000 readers and contin- 
ues to enjoy a reputation among the 
judiciary and lawyers with its goal 
to “Advance the Competence and 
Public Responsibility of Lawyers.” 
Our 40-member Editorial Board, 
under the watchful eye of Editor 
Cheryle Dodd, has kept Florida law- 
yers abreast of legal trends and 
practices through careful editing 
and selection of articles published 
in both the Journal and News. This 
past year, the Journal delivered 
timely articles dealing with practi- 
cal “nuts and bolts” advice on a va- 
riety of issues including ethics and 
professionalism such as John Allen’s 
“Walking Through the Minefield— 
Ethical and Liability Risks in Audi- 
tor Response Letters” and Mark R. 
Osherow’s “Counsel Beware: Con- 
siderations Before Implementing 
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Florida’s Civil Theft Statute.” Addi- 
tionally the board, through the ef- 
forts of Fran Toomey, Judith Koch, 
and David Cassetty, assisted in the 
editing of a special edition of the 
Journal focusing on board certifica- 
tion/legal specialization. 

Characteristic of prior years, our 
most daunting task and greatest 
achievement was the timely publi- 
cation of the extensive Florida Bar 
Journal Directory. The directory 
continues to be the most popular ref- 
erence book in every lawyer’s 
toolbox. The directory, now in excess 
of 900 pages, provides a complete 
listing of attorney contact informa- 
tion including e-mail addresses and 
facsimile numbers, and state and 
federal courts, as well as commer- 
cial service providers. 

The board desired to recognize the 
significant effort expended by con- 
tributing authors to the Journal 
through the newly created The 
Florida Bar Journal Excellence in 
Writing Award. Through this pres- 
tigious award, the authors of the two 
best lead articles each year will re- 
ceive a certificate and recognition in 
the Bar News for their achievement 
in legal writing. 

The board also oversees publica- 
tion of The Florida Bar News. With 
a circulation in excess of 75,000, this 
twice monthly publication adver- 
tises CLE offerings, provides cur- 
rent legislative information, sum- 
maries of Board of Governors 
actions, employment opportunities, 
and updated information as to the 
relocation of your colleagues. As we 
step deeper into the electronic age, 
our Web site continues to gain popu- 
larity as it offers both the Journal 
and News articles several days be- 
fore mailing. Access to the site can 
be found at www.flabar.org and 
search engines are available to lo- 
cate specific articles and past issues 
of the Journal and News. 

Following the lead of past years, 
the Annual Meeting provides the 
board with a unique opportunity to 
present its annual writing seminar, 
focusing on legal writing and pro- 
fessionalism. Our 2003 program 
entitled “The Lawyer as a Story- 
teller” features Florida Supreme 
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Court Justice Raul Cantero and 
Mark Curriden, author of the best 
selling nonfiction book entitled Con- 
tempt of Court: The Turn-of-the-Cen- 
tury Lynching That Launched a 
Hundred Years of Federalism, which 
chronicles the lynching of Ed 
Johnson, a black man who was 
wrongly convicted of rape in 1906 and 
sentenced to death in Tennessee. 

Our board has been fortunate to 
conduct business meetings in both 
Tampa and Miami to enable mem- 
bers to exchange ideas on how to 
best serve The Florida Bar through 
our activities and publications. 
Many thanks to my fellow board 
members who have made this year 
so gratifying and successful. We will 
sorely miss our dedicated members 
who will be rotating off the commit- 
tee due to term limits. These mem- 
bers have substantially contributed 
to the success of our board during 
the last several years. 

Finally, none of the foregoing ac- 
complishments could be realized 
without the exemplary performance 
of the Bar Journal and News staff 


led by Editor Cheryle Dodd and 
Journal Associate Editor Laura 
Johnson, News Managing Editor 
Mark Killian, News Senior Editor 
Gary Blankenship, and News Asso- 
ciate Editor Jan Pudlow. 

StEvEN B. Lesser, Chair 


Education Law 

The Education Law Committee of 
The Florida Bar is a substantive law 
committee that was approved ini- 
tially by the Board of Governors at 
its October 2001 meeting, and was 
subsequently given permanent sta- 
tus by the board in October 2002. 
The purpose of the Education Law 
Committee is to bring together at- 
torneys who practice education law, 
or are interested in education law, 
to review existing areas of education 
law, to study recent developments in 
this specialized area of practice of 
the law, and to keep the Bar in- 
formed of significant developments 
in this practice area. The recent leg- 
islative changes to the Florida 
School Code, and the effect on the 
K-20 education structure in Florida, 


made the establishment of this com- 
mittee imperative. The committee’s 
position is that the collaboration of 
lawyers representing the expansive 
and diverse legal needs and issues 
of their educational clients will en- 
hance the competency of legal rep- 
resentation in these areas. The com- 
mittee is dedicated to having all new 
or current members, whatever their 
level of knowledge or expertise in 
education law may be, feel welcome 
and comfortable with participating 
in committee activities. The commit- 
tee takes an active role in commu- 
nicating and articulating legislative 
changes, publishes the Florida Edu- 
cation Law Journal, and holds a 
regular annual seminar addressing 
higher education and/or school law 
issues. The committee meets three 
times a year to study current edu- 
cation law issues and to share new 
information in this practice area, 
and it is in the formative stages of 
establishing subcommittees to fur- 
ther research and study issues of 
specialized concern to this practice 
area. The synergetic strength of the 
committee is its cross representa- 
tion of attorneys that represent cli- 
ents or institutions from all levels 
of education, public and private. 

The Education Law Committee 
has held four business meetings, 
three of which have included distin- 
guished and outstanding CLE pre- 
sentations. The Florida Education 
Law Journal under the leadership 
of Marylin Batista-McNamara will 
publish its third issue in June 2003. 
The Journal is the first on-line com- 
mittee/section publication for The 
Florida Bar. 

Membership continues to grow 
due to the outstanding coverage that 
the committee has had in The 
Florida Bar News and due to the ex- 
cellent work of Ed Marko as chair 
of the membership subcommittee. 
This June marks the first Education 
Law Annual Seminar, an all-day 
seminar designed to attract educa- 
tion law practitioners at K-20 lev- 
els. Pam Bernard, vice chair, has put 
together a formidable cast of pre- 
senters for the seminar, which will 
be held June 26 during the Bar’s 
Annual Meeting at the Orlando 
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World Marriott Hotel. Other 
projects in formative stages are 
video conferencing and the develop- 
ment of a Web site and listserv for 
the committee. 

A major challenge for the commit- 
tee will be exploration of the feasi- 
bility of section status. It is incum- 
bent on the members to be mindful 
of the rigorous requirements for sec- 
tion status. The committee must 
submit a petition to the Board of 
Governors for approval. The petition 
must include a statement of the ba- 
sic purpose of the proposed section, 
a statement demonstrating the need 
for the proposed section, a list of ini- 
tial officers, executive council mem- 
bers and proposed committees, a list 
of proposed meeting dates, a set of 
proposed bylaws, a detailed budget, 
a statement of the types of programs 
and specific proposals, and an esti- 
mate of how many members of The 
Florida Bar will join the proposed 
section within its first three years. 
This latter requirement must be 
met by a petition signed by the 
chair-pro tem, chair-elect, and all 
members of the initial executive 
council and certify that at least 200 
members of The Florida Bar have 
expressed an interest (via signing a 
petition) in joining the proposed sec- 
tion and paying the proposed dues. 

Committee meetings are open and 
all Florida Bar members are wel- 
come to attend and participate, ei- 
ther as a visitor, informal member, 
or to seek official membership. The 
Florida Education Law Journal has 
a link at the Education Law Com- 
mittee site. Deep appreciation is 
extended to The Florida Bar for its 
ongoing support and recognition of 
this vital area of practice. 

VIRGINIA TANNER-O1TTs, Chair 


Elder Law Certification 

The Elder Law Certification Com- 
mittee has worked very hard this 
year, as it has since its beginning in 
1998, to develop the elder law certi- 
fication process. We are proud of the 
work of all of our members in devel- 
oping examinations that accurately 
assess elder law skills and knowl- 
edge. 


Every year the committee drafts 
new questions for our question bank 
and reviews and updates the exist- 
ing bank. The committee works very 
hard to ensure that the content of 
the examination is an accurate re- 
flection of the identified areas of el- 
der law practice. 

In keeping with our commitment 
to high standards of assessment, the 
committee this year has been work- 
ing closely with Dr. Sue Legg in both 
the development and grading of the 
examinations. The committee would 
also like to extend a special thanks 
to our Bar staff liaison, Cherie Mor- 
gan, for her hard work and guidance, 
which helps us work more efficiently 
and effectively. 

On March 2, 2003, the Elder Law 
Section gave its sixth certification 
examination. Ten applications were 
filed, and nine were approved to 
take the examination with one with- 
drawal. In addition, this year 27 cer- 
tified elder law attorneys are up for 
recertification, in our first re-certi- 
fication cycle. Since the beginning 
of certification in elder law in 1998, 
49 attorneys have become certified. 

The Elder Law Section and the El- 
der Law Certification Committee 
work closely to promote the benefits 
of certification among elder law at- 
torneys. The certification review 
course, presented every year by the 
Elder Law Section, has become rec- 
ognized as an excellent review for 
the examination, as well as an ex- 
cellent review for all practitioners 
in this field. The continued strong 
attendance is a reflection of a con- 
tinued interest in certification. 

We are very proud of our accom- 
plishments this year, and look for- 
ward to the rewards of hard work in 
continuing to develop elder law cer- 
tification. Thanks again to all mem- 
bers of the committee. 

Epwin M. Boyer, Chair 


Health Law Certification 

The Health Law Certification 
Committee, in approaching its first 
decade of service, continues to strive 
to improve the application, evalua- 
tion, and examination process. Since 
health law is practiced in such a vast 


and ever-changing regulatory envi- 
ronment, the most critical challenge 
to the committee is to keep up with 
changes in the law and pertinent 
regulations and to make the exami- 
nation current and relevant and a 
fair test of the examinee’s knowl- 
edge, application, and reasoning 
ability. 

The health care industry contin- 
ues to be rocked with civil and crimi- 
nal fraud scandals and continuous 
allegations of wrongdoing involving 
billing violations and medically un- 
necessary services. Competent ad- 
vice to providers and practitioners 
is essential in an atmosphere of in- 
tense regulatory scrutiny. 

The committee believes that the 
certification process is most rel- 
evant in the health care arena and 
some providers are coming to recog- 
nize it as a measure of competence, 
diligence, and dedication to profes- 
sionalism. We hope to continue that 
process. 

By the end of the 2002-03 certifi- 
cation cycle, the committee will have 
held four meetings and other con- 
ference calls. During these meet- 
ings, the committee spends the ma- 
jority of its time refining the exam 
specifications as well as drafting 
new multiple choice and essay ques- 
tions for the examination. The exam 
currently consists of 64 multiple 
choice questions worth 30 percent 
of the total exam grade and three 
essay questions worth 70 percent of 
the total exam grade. 

The committee reviewed 12 initial 
applications to sit for the 2003 
health law certification examina- 
tion. The initial application demon- 
strates the applicant’s five-year 
practice of law requirement; sub- 
stantial (no less than 40 percent) in- 
volvement in health care law; and 
the peer review process wherein the 
applicant submits five names of at- 
torneys familiar with the applicant’s 
health law practice. The applicant 
must also demonstrate the comple- 
tion of 60 hours of approved health 
law certification credits. Certifica- 
tion credit requests are reviewed by 
the committee throughout the year. 
After review and approval of the ap- 
plication by the committee, the ap- 


plication must then be approved by 
the Board of Legal Specialization 
and Education. After this final ap- 
proval, the applicant is notified of 
his or her eligibility to sit for the 
exam. This year the exam was held 
on May 16 in Tampa. Recertification 
is required after five years of being 
certified in health law. This year the 
committee reviewed seven recerti- 
fication applications. 

As this year also marked the 20th 
anniversary of the overall certifica- 
tion program, two members of the 
committee, Jim Farrell and Bill 
Spratt co-authored an article pub- 
lished in the April 2003 Bar Journal. 
Thanks to Jim and Bill for an excel- 
lent presentation. 

While there are currently 95 
board certified health law attorneys 
in Florida, the committee still 
struggles with how to educate the 
public on the value of certification and 
attract more lawyers to the process. 

Studies and statistics appear to 
show little commitment to the pro- 
cess by large law firms; very few of 
the lawyers in their health law de- 
partments are board certified. Law 
schools have not joined the move- 
ment or have not been invited to 
join. Until the Board of Governors 
is fully certified, it is unlikely that 
we, in Florida, will enjoy the level 
of support seen in Arizona where 
Bar endorsed billboards tout board 
certification for lawyers. We still 
have a lot of work to do. 

After losing two former chairs, 
Maria Currier and Joanne Martin, 
last year to term limits, the commit- 
tee again loses two long serving and 
valued members, Kirk Davis and 
Richard Jones, to term limits this 
year. The departure of these stal- 
wart, experienced, dedicated, and 
talented committee members leaves 
a void that will be a challenge to fill. 
New members Wendy Hansen and 
Bob Zack were assigned to work on 
multiple choice questions. Special 
thanks goes to Jim Thomison for his 
tireless work on monitoring, correct- 
ing, and refining the multiple choice 
questions, as well as to Barbara 
DelCastillo for her overall exam re- 
view prior to publication. We have 
the finest and most dedicated BLSE 
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The Health Law Certification Committee 
spends the majority of its time refining 
exam specifications and drafting new 
multiple choice and essay questions. 


liaison in Lew Fishman who shares 
BLSE information and analysis in 
detail and supports our efforts fully. 
Thanks also to our BOG liaison 
Mike Glazer. Finally, a special 
thanks to our staff liaison, Michelle 
Lamar-cuff, for her excellent work 
and sensitive reminders to our busy 
members and chair. A very special 
thanks to the executive director of 
the certification program, Dawna 
Bicknell, for her long and tireless 
efforts to improve the Bar for the 
benefit of the public. 

JEFFREY L. Myers, Chair 


Immigration and Nationality 
Law Certification 

On March 7, 2003, the Immigra- 
tion and Nationality Law Certifica- 
tion Committee gave its ninth cer- 
tification examination. This past 
year the committee has continued 
to work hard in both the review of 
initial and recertification applica- 
tions and in preparing a certifica- 
tion examination. 

Immigration and nationality law 
certification was first presented to 
the Board of Legal Specialization 
and Education in November 1992 by 
Terry Christian on behalf of the 
Central Florida Chapter of the 
American Immigration Lawyers 
Association. It was formally ap- 
proved by the Supreme Court of 
Florida in 1994. In its first year, 24 
applicants became board certified as 
specialists in the area of immigra- 
tion and nationality law. Although 
the number of applicants has de- 
clined in past years, the committee 
continues to set high standards of 
proficiency and skills in the field of 
immigration and nationality law to 
affirm the representation of special 
competence. 

Every lawyer certified in immi- 


gration and nationality law has 
practiced law on a full-time basis 
for at least five years. Each certi- 
fied lawyer has had substantial in- 
volvement—40 percent or more— 
in the practice of immigration and 
nationality law during the three 
years immediately preceding ap- 
plication. In addition, they have 
fulfilled a peer review require- 
ment, completed a minimum 60 
hours of continuing legal educa- 
tion within three years, and passed 
a written examination. 

In 2003, four applicants were re- 
certified and three initial applicants 
were approved and sat for the ex- 
amination. We hope and anticipate 
that more examinees will be apply- 
ing in the near future. 

All committee members com- 
pleted work assignments thor- 
oughly and timely, and attended 
meetings as necessary to prepare a 
brand new exam relating to current 
law. The committee met three times 
by conference call and planned to 
meet in April to grade exams. 

We are extremely proud of the fine 
accomplishments of all the energetic 
members of the committee; all have 
truly worked very hard. Many thanks 
to all for their diligent efforts. 
Oscar Levin, Chair 


international Law 
Certification 

The Florida Bar defines interna- 
tional law as “the practice of law 
dealing with issues, problems, or 
disputes arising from any and all as- 
pects of the relations between or 
among states and international or- 
ganizations as well as the relations 
between or among nationals of dif- 
ferent countries, or between a state 
and a national of another state, in- 
cluding transnational business 
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transactions, multinational taxa- 
tion, customs, and trade.” The term 
“international law” includes foreign 
and comparative law. In essence, if 
one’s practice crosses national bor- 
ders or involves persons or busi- 
nesses in another country, one may 
well be practicing “international 
law.” 

This fifth year has been a year of 
further consolidation for the com- 
mittee. Even though the area of in- 
ternational law is becoming increas- 
ingly important in every business, 
only 26 of the more than 800 attor- 
ney members of the International 
Law Section have taken advantage 
of the certification option in interna- 
tional law as a valuable enhancement 
to their professional activities. Hav- 
ing said this, the 26 certified do com- 
prise a significant portion of Florida’s 
top international practitioners. 

The certification hours required 
of initial applicants have been re- 
duced from 75 hours to 60 hours. The 
committee continues to seek the as- 
sistance of the International Law 
Section to increase the awareness 
and response to the program by the 
section membership. 

The certification examination is 
divided so an examinee can select 
the essay portion from any one of 
the five basic areas of international 
law. This makes it feasible for attor- 
neys who practice in just one area to 
be able to take the examination. 

As Florida’s international com- 
munity has grown, the number of 
attorneys practicing international 
law has increased as well. Certifi- 
cation is a practical means to ac- 
knowledge expertise and market 
this specialized ability to clients in 
need of international advice and 
assistance. 

I express my sincere gratitude to 
our past chair, Bob Hendry, and to 
our excellent “scribe,” Professor Pam 
Seay, for her written contributions 
to our effort. As in the past, we re- 
ceived invaluable help and assis- 
tance from the experience and dedi- 
cation of our staff liaison, Carol 
Vaught. I also thank all members for 
their outstanding service and dedi- 
cation. 

JOHN C. BierRLeEy, Chair 


Judicial Administration, 
Selection and Tenure 

The Judicial Administration, Se- 
lection and Tenure Committee deals 
with a wide range of matters all of 
which have a potential impact upon 
the judiciary. Prior to each legisla- 
tive session, the committee reviews 
all legislative bills pertinent to the 
judiciary that have been prefiled 
and, where appropriate, makes rec- 
ommendations to the Board of Gov- 
ernors. 

This year’s committee work began 
following the 2002 legislative ses- 
sion. Fortunately, the 2002 session 
was relatively uneventful compared 
to the previous year when judicial 
independence and The Florida Bar 
were the subject of considerable leg- 
islative interest. Major issues im- 
pacting the judiciary in the 2003 
session primarily involved funding. 
Adequate appropriations and main- 
tenance of essential and necessary 
judicial services will undoubtedly 
present major challenges for the Bar 
and judiciary in the next five years. 
The committees activities included 
the following: 

Merit Retention Elections: The 
committee was charged with study- 
ing public education efforts regard- 
ing merit retention. The committee 
evaluated the Bar’s role in educat- 
ing the public on the qualifications 
and performance of judges subject 
to merit retention and considered 
methods for improvement. In so do- 
ing, the committee reviewed several 
videotapes prepared by the Bar re- 
garding merit retention elections 
and made recommendations as to 
their content. Defeat of The Florida 
Bar supported ballot language re- 
garding merit retention was re- 
viewed and recommendations for 
improving any future ballot lan- 
guage were made. The committee 
agreed that the Public Education in 
Merit Retention Elections subcom- 
mittee should draft new language as 
a substitute for the previous ballot 
language for use in any future so- 
licitation of signatures for a local 
option. 

Evaluation of Judges: The com- 
mittee was charged with reviewing 
programs for evaluating judges sub- 


ject to merit retention and consid- 
eration of changes that might be 
necessary to effect a fair and impar- 
tial evaluation. Various other state 
programs were reviewed, which pro- 
vided differing methods for collect- 
ing information regarding judicial 
performance and making recom- 
mendations and evaluations for con- 
sideration by the public. It was ulti- 
mately determined that further 
consideration best fell within the 
purview of the Bar Standing Com- 
mittee on Judicial Evaluation. 

Public/Judiciary Relations: A 
primary goal of the JAST Commit- 
tee, as well as the Committee on Ju- 
dicial Evaluation, is to identify 
means and methods for improving 
the public’s knowledge and under- 
standing of the judiciary. An in- 
formed public is better able to de- 
termine whether each member of 
the judiciary is competently serv- 
ing the public trust and the educa- 
tion process ensures greater ac- 
countability without sacrificing the 
judicial independence that is a cor- 
nerstone of our system of govern- 
ment. The committee remains com- 
mitted to obtaining and retaining 
qualified judges. In an effort to do 
so, the committee will continue to 
support appropriate increases in 
judicial benefits and compensation 
as a means of recruiting and retain- 
ing the highest quality personnel 
in our judiciary. 

Recognition of Service: The com- 
mittee recognized longstanding 
members who have been affected by 
the Bar’s term limit policy and 
thanked them for their commitment 
to committee service. They are: 
Judge Peter Blanc, chair; Monterey 
Campbell, Marcos Jimenez, Judge 
Mike Jones, Carl Pennington, Judge 
Robert Shevin, and Grey Squires. 
Also recognized was Vicki Brand, 
committee staff liaison, who has 
been reassigned after serving the 
committee for 15 years. Jennifer 
Krell Davis was introduced as the 
new staff liaison. 

JAST will continue to provide 
guidance and leadership toward the 
improvement of the administration 
of justice and will strive to help 
maintain the integrity and indepen- 


dence of the judiciary for the citi- 
zens of Florida. 
W.C. Gentry, Chair 


Judicial Evaluation 
Committee 

The Judicial Evaluation Com- 
mittee has come a long way since 
its beginning. An appellate and 
trial court confidential evaluation 
form became available in January 
1998. Since then, the committee 
has distributed over 16,000 confi- 
dential evaluation forms. Also, the 
Florida Supreme Court is support- 
ing and participating in the pro- 
gram 100 percent. 

The committee has been working 
diligently on increasing participa- 
tion in the evaluation program. Par- 
ticipation levels have fallen. One 
explanation is that the attorneys 
have already voiced their com- 
plaints and the judges have taken 
measures to correct them. 

However, to improve participation 
the committee has developed “Talk- 
ing Points for Meeting with Judges 
and Groups of Judges” as well as 
appointing three subcommittees to 
work on increasing participation 
levels. This has been a year of re- 
search by the committee members 
working on various subcommittees 
in order to boost participation. 

After receiving approval of “Talk- 
ing Points for Meetings with Judges 
and Groups of Judges” at the June 
20, 2002 meeting, talking points and 
a handout were put together and 
distributed to committee members. 
The talking points stress an inde- 
pendent judiciary, that the program 
is not a duplicate of local bar asso- 
ciation polls, that participation var- 
ies dramatically by circuit, how the 
committee is trying to increase par- 
ticipation, and how to obtain feed- 
back from the judges. 

“If the judiciary does not partici- 
pate in the confidential plan, it is 
possible that it will be replaced with 
a procedure which is not confiden- 
tial,” according to then Chief Justice 
Wells in his March 22, 2001, letter 
to Florida’s judges. The handouts 
left for the judges contain: 1) a let- 
ter from Chief Justice Wells sup- 
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Among other things, the talking points stress 
an independent judiciary, that the program is 
not a duplicate of local bar polls, and that 
participation varies dramatically by circuit. 


porting participation in the pro- 
gram; 2) copies of the trial court and 
appellate court evaluation form; 3) 
results of a poll of judges regarding 
improving the program; 4) a Florida 
Bar News article (March 15, 2001) 
informing about the program; 5) a 
copy of an “Open Letter to Florida’s 
Attorneys” that ran in the April 15, 
2002 News telling attorneys how 
they can participate on their own in 
the program; and 6) a copy of the 
last annual report. 

The first subcommittee, the 
Litigators Subcommittee, was 
formed to prepare a letter to 
litigators giving them information 
about the evaluation program and 
telling them how they can partici- 
pate and why they should partici- 
pate. 

The Administrative Order Sub- 
committee (second subcommittee) 
was formed for the purpose of draft- 
ing an administrative order that 
will increase participation in the 
evaluation program. 

The third subcommittee, the Dis- 
tribution Subcommittee, was formed 
to find out if judicial evaluation 
forms can be kept in various areas 
in the courthouse so lawyers can 
have easy access to them. 

Another aspect of the committee 
is making a Model Judicial Poll 
available to local bar associations. 
After revising the Bar’s Model Ju- 
dicial Poll in 2001, the committee 
has received numerous requests for 
information about the Model Judi- 
cial Poll. 

The first bar association to use the 
new poll was the Volusia County Bar 
Association. Thirty-three judges 
were listed on the polling form and 
it was sent to all Florida Bar mem- 
bers in good standing in Volusia 
County. The results included indi- 
vidual results for each judge as well 


as a comparison of all judges listed 
on the poll. 

Broward County Bar Association 
asked for and received approval 
from the committee to use the 
committee’s previous poll on a one- 
time basis due to lack of time be- 
tween getting the poll out and the 
election date. The Broward County 
Bar Association poll included 100 
judges, general masters, and candi- 
dates for court. The results were 
broken down to circuit court, county 
court, general masters, and judicial 
candidates, and each judge was 
listed by how well he or she did. 

The committee received much 
praise on both of these polls. 

The committee also oversaw the 
merit retention program for the Su- 
preme Court and the five district 
courts of appeal. All the justices and 
judges up for merit retention were 
retained. 

JuDGE Marcurrite H. Davis, Chair 


Judicial Nominating 
Procedures 

The Judicial Nominating Proce- 
dures Committee has had an active 
year, and concentrated its efforts on 
updating the JNC Handbook, con- 
ducting the annual training semi- 
nar for new and experienced com- 
missioners, and scheduling a rules 
convention to amend the uniform 
rules of procedure to comply with 
statutory changes and improve the 
judicial nominating process. 

e JNC Handbook. One of our sub- 
committees undertook the respon- 
sibility of updating all sections of 
the JNC Handbook, revising sample 
letters and drafting new sections on 
the role of the JNC chairs, and the 
ethical responsibilities of commis- 
sioners. The governor’s office printed 
and mailed out the handbooks to all 
commissioners. 


62 THE FLORIDA BAR JOURNAL/JUNE 2003 


e JNC Training. This year’s pro- 
gram was organized and led by our 
two vice chairs, Judge Mark Wolfe 
and Richard Doran. The training 
seminar was held in Tallahassee on 
October 8, 2002, and included pre- 
sentations by the governor, the chief 
justice, the governor’s general coun- 
sel, and the general counsel to the 
state ethics commission. Committee 
members participated in panel dis- 
cussions concerning: 1) the court 
system and history of the JNC pro- 
cess; 2) the JNC process and how it 
works; 3) interviewing techniques; 
4) deliberations/voting issues; 5) 
suggested changes to the uniform 
rules of procedure; and 6) ethical 
considerations, with a wrap-up ses- 
sion providing time for questions 
and answers. Topics of discussion 
included how to investigate appli- 
cants; how to deal with negative in- 
formation; how to deal with con- 
flicts; maintaining appropriate 
distance between applicants and 
commissioners; and maintaining 
the integrity of the process. 

¢ Revisions to the uniform rules. 
Our committee has scheduled a 
rules convention for June 2003. At 
that time, commissioners will be 
asked to adopt revisions necessary 
to bring the rules into compliance 
with recent statutory changes. In 
addition, commissioners will be 
given the opportunity to consider 
and discuss additional revisions to 
the uniform rules of procedure con- 
cerning such issues as voting proce- 
dures, conflicts of interest, delibera- 
tions, and confidentiality. 

The committee continues to work 
cooperatively and collaboratively 
with the governor’s office to increase 
the diversity of judicial applicants 
and to improve the judicial nominat- 
ing process. The Bar is grateful for 
these our committee members who 
offer their experience and expertise 
toward the betterment of the nomi- 
nating process. 

Caro. ANN Licko, Chair 


Labor and Employment 
Law Certification 
This was the third year since the 
area of labor and employment law 
was approved for certification by the 
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Florida Supreme Court on March 
23, 2000. In the first two years, 220 
people applied to become board cer- 
tified in this area. Of those, 153 were 
approved. Ninety-one of these attor- 
neys were “grandfathered” in by vir- 
tue of examination exemptions ap- 
pearing in Rules 6-3.2 and 6-23.3(g), 
Rules Regulating The Florida Bar. 
This year, there were 43 appli- 
cants. Of those, 15 were seeking ex- 
emption from the examination. Of 
27 applicants deemed eligible for the 
examination, 21 sat for the exami- 
nation on March 7. As of this writ- 
ing, the committee had not com- 
pleted the grading of examinations 
and final application approvals. 
With fewer applicants this year, 
the committee devoted its energies 
to further improving the quality of 
the examination, particularly the 
essay portions. The committee held 
seven days of meetings, in addition 
to the scores of hours each commit- 
tee member spent outside these for- 
mal sessions, drafting examination 
questions. The committee took pains 
to ensure that the examination was 
administered and graded fairly. 
Mindful of the Florida Supreme 
Court’s comments in approving cer- 
tification for labor and employment 
law, the committee designed the ex- 
amination to ensure competence in 
both labor and employment law. The 
examination tested the applicants’ 
knowledge of a broad spectrum of 
federal and state laws and prin- 
ciples governing the employment 
relationship, as well as the ability 
to apply those laws and principles. 
The committee is indebted to Kate 
Wasson, certification specialist, for 
her dedication and hard work and 
Dawna Bicknell, director, legal spe- 
cialization and education, for her 
leadership and guidance. The chair 
is indebted to its members for their 
tireless efforts during this past year. 
RicuarpD C. McCrea, Jr., Chair 


Law Related Education 
The Law Related Education Com- 
mittee continues to promote and 
enhance the cooperative efforts of 
attorneys, judges, educators, and 
law enforcement personnel in teach- 
ing students from kindergarten 
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a Storyteller” 


This program will enhance written and verbal skills when 
communicating to judges, jurors, the media, and the public. As 
lawyers, there are many ways to tell your story and our panel 


will discuss creative, effective, responsible, ethical, and 
professional ways to captivate your audience. 


26, 2003 
Orlando World Center Marriott 


Introduction: Steven B. Lesser, Becker & Poliakoff, P.A., Ft. Lauderdale 

2:45 - 3:15 “Views From the Bench” 
Justice Raoul G. Cantero III, The Florida Supreme Court 

3:20 - 3:50 “Captivating the Hearts and Minds of Your Judge and Jury” 
Marni Becker-Avin, Esq., Trial Consultant, Becker & Poliakoff, P.A., 
Ft. Lauderdale 

3:50-4:05 BREAK 

4:10-4:45 “Storytelling Tips For Lawyers— How To Make Your Mundane Facts 
Read Like Fiction” 
Mark Curriden, Esq., Vinson & Elkins, Dallas, Texas 

4:50 - 5:20 “Navigating Through the Minefield of the Sabantes-Oxley Act: 
Knowing What To Do, Say and Why” 
Barton S. Sacher, Esq., Sacher Zelman Van Sant et al., Miami 

5:20 - 5:30 Questions & Answers/ Concluding Remarks 


See the May Bar 
Journal and www.FLABAR.org 
for Registration Form 
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through 12th grade respect for the 
legal system and for people and 
property. The committee has a goal 
of helping to educate future leaders 
about the functions of our federal, 
state, and local governments, and 
their rights and responsibilities 
within these systems. 

Members of the committee have 
continued to work closely with the 
Florida Law Related Education As- 
sociation (FLREA) through various 
activities. For instance, members of 
the committee assisted FLREA with 
Law Week by coordinating student 
activities and classroom presenta- 
tions with local bar associations. 
Committee members also served as 
judges and coaches for FLREA stu- 
dent competitions, including the 
“We the People . . . the Citizen and 
the Constitution” mock congres- 
sional hearing, held in January at 
the University of Cental Florida in 
Orlando; the high school mock trial 
state finals, held in Orlando in 
March; and the 2003 appellate brief 
writing competition, a moot court 
competition with finals held in Tal- 
lahassee during Law Week. Com- 
mittee members will also partici- 
pate in the National Mock Trial 
Competition in Orlando in May 
2004. 

The committee revised the “Legal 
Guide for New Adults,” which was 
printed with funding from The 
Florida Bar Foundation and distrib- 
uted to high school seniors. The 
pamphlet explains basic laws, focus- 
ing on the rights and responsibili- 
ties upon becoming an adult. Dis- 
tributed in both English and 
Spanish, this 24-page pamphlet cov- 
ers a variety of topics, including 
landlord-tenant rights, contracts, 
criminal charges, driving, credit, 
and the court system. New efforts 
have been made to distribute the 
pamphlets to exceptional education 
classes. 

The committee met three times 
this year, with an average atten- 
dance of 12 very active members. At 
some of these meetings, representa- 
tives from FLREA demonstrated 
new and exciting classroom activi- 
ties that could be used for future 
presentations. 


In mid-February, coordination of 
this committee transferred from the 
programs department of The Florida 
Bar to the public information and 
Bar services department, due to the 
cooperative relationship between 
The Florida Bar Speakers Bureau 
and the Law Related Education 
Committee. We look forward to a 
productive association. 

Future goals include promoting 
public education regarding the le- 
gal system and the importance of an 
independent judiciary through 
greater participation by local attor- 
neys and judges in classroom pre- 
sentations and activities. 

Sonya HarRELL HoENer, Chair 


Lawyer Referral Service 

The Lawyer Referral Service 
Committee had a very active and 
productive year. The committee staff 
worked with the staff of the Bar’s 
information systems department in 
developing the service online on the 
Internet, and developing online LRS 
membership application and report- 
ing features for panel members. 

Establishing the service online 
will help decrease the traffic on the 
LRS telephone lines and will be an- 
other vehicle for making referrals. 
The online service will be available 
24 hours a day, seven days a week, 
and will make the service accessible 
to the public anytime of the day or 
night. The online membership ap- 
plication and reporting features will 
make it easier for lawyers to join the 
service, and will enable them to up- 
date their areas of law and file re- 
ports at the click of a mouse. This 
will help decrease postage costs and 
keep records up-to-date. 

In 2002, the service experienced 
an outstanding year in terms of both 
referrals and revenues. The staff 
made over 135,700 referrals and 
received over $554,000 in revenue. 
The 135,700 referrals were the most 
referrals made since the service was 
established in 1972. The top five 
areas of law referred were family 
law (24,499), labor law (8,819), con- 
sumer law (7,225), personal injury 
(6,942), and real estate (6,467). The 
top five counties from which refer- 
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rals were made were Dade (33,830), 
Lee (10,793), Volusia (8,773), Polk 
(8,572), and Marion (7,796). 

At the Bar’s General Meeting in 
Tampa, the committee drafted a 
new rule concerning the prohibition 
of referring LRS cases to nonpanel 
members. The rule was approved by 
the committee and took effect im- 
mediately. The committee also 
worked on developing a zero toler- 
ance discipline policy as a criteria 
for membership and will vote on the 
policy at its June meeting. 

In July 2002, the Bar hired an 
advertising agency to develop a bill- 
board campaign for the service. Bill- 
boards were placed on the interstate 
and major roadways in the most 
populous counties served by the ser- 
vice. The campaign was very suc- 
cessful and it increased public 
awareness. 

The committee and the Board of 
Governors approved a request from 
the Escambia-Santa Rosa Bar As- 
sociation Lawyer Referral Service to 
take over the coverage of Okaloosa 
and Walton counties. The Escambia- 
Santa Rosa Bar Association began 
making referrals in those counties 
in May. 

The committee continues to strive 
to create public awareness of the 
service through Yellow Pages adver- 
tising and news releases, and mem- 
bership awareness via the Bar News, 
Journal, and The Florida Bar Web 
site. 

At the Annual Meeting in June, 
the committee will make plans and 
discuss its goals and objectives for 
the 2003-04 Bar year. 

Barry A. STEIN, Chair 


Marital and Family 
Law Certification 

In this, the 18th year of the Mari- 
tal and Family Law Certification 
specialty, the committee dealt with 
the typical work load of an average 
year as well as several extraordi- 
nary issues demanding appreciable 
time and effort. 

Perhaps the primary issue facing 
the committee through this year 
was the examination itself. Over the 
past several years, a question bank 
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had been developed and was used 
for the purpose of crafting each 
year’s examination. In order to en- 
sure that the examination was not 
repetitive, this year’s committee 
redrafteding the entire exam to cre- 
ate a completely new one and to 
avoid the inclusion of questions that 
may have been used in previous 
years, whether essay questions, 
short answer questions, or true/false 
questions. Accordingly, beginning 
with assignments in the fall of 2002, 
the committee drafted this year’s 
entire exam, which was then incor- 
porated into the certification exam 
given in March 2003. The commit- 
tee graded the exam in April 2003 
and provided the results to the cer- 
tification division. 

The year 2003 was particularly 
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important for other reasons as 
well. The certification division has 
devoted significant attention this 
year to marketing certification. 
Those marketing efforts included 
devoting the April 2003 issue of 
the Bar Journal to an explanation 
of the certification and specializa- 
tion process and the great benefits 
of certification. As a part of that 
process, the chair of the Marital 
and Family Law Certification Com- 
mittee wrote an article regarding 
marital and family law certifica- 
tion. The article details and reviews 
the history of marital and family 
law board certification in Florida, 
its historical background, and its 
continued relevance and impor- 
tance through the new millennium. 
We have every reason to believe 
that the articles and columns in 
this issue will enhance the general 
certification process and certifica- 
tion division, and particularly the 
viability and importance of the 
marital and family law certification 
program. 


For the 2003 examination, there 
were 28 approvals. Twenty-four 
lawyers took the examination. In 
2002, five of 28 lawyers passed the 
examination, as compared to 11 
who passed the 2001 examination. 
As noted, however, in the histori- 
cal summary of marital and fam- 
ily law certification, while the pass 
rate for the marital and family law 
certification has varied substan- 
tially through the years, the aver- 
age pass for the time period 1985 
through 2002—the entire time 
that marital and family law certi- 
fication has been offered as a spe- 
cialty—is 59 percent. 

In addition to the extraordinary 
duties performed by the commit- 
tee, it continued its normal and re- 
curring tasks of review of initial 
and recertification applications, 
preparation and monitoring of the 
exam in March 2003, and grading 
the examination in Key West over 
a two-day period in early April. 

It would be remiss of this chair 
not to thank the hardworking mem- 
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bers of our committee. Additionally, 
the assistance of our Bar certifica- 
tion specialist, Pausha Pendarvis, 
has been tremendous this year, her 
first year, and the committee’s suc- 
cess would not be what it is without 
her great assistance. 

I believe I speak for the entire 
committee by representing that the 
marital and family law certification 
specialty is a vital part of the certi- 
fication division. 

Davin L. Manz, Chair 


Media and 
Communications Law 

The Media and Communications 
Law Committee continues to pro- 
vide Bar members a forum for shar- 
ing information about the law ap- 
plicable to free speech and 
communications, and to promote 
better understanding between The 
Florida Bar and the news media. 

As was the case last year, the af- 
termath of September 11, 2001, 
brought the committee’s mission 
and programs into sharper focus, es- 
pecially its education and advocacy 
efforts directed to open government, 
privacy rights, and legal and ethi- 
cal issues surrounding press free- 
dom. The committee continued its 
efforts to partner with like-minded 
groups this year, with the goal of 
expanding existing programs and 
potential audiences. 

As part of this effort, the commit- 
tee joined with the First Amend- 
ment Foundation of Florida to 
present the 2002 Sunshine Semi- 
nars. This series of full-day programs 
was held in eight cities (Jacksonville, 
Panama City, Crystal River, Lake- 
land, Naples, Stuart, Miami, and 
Tallahassee) during September and 
October. The committee presented 
sessions titled “News Reporters as 
Witnesses” and “Newsgathering Do’s 
and Don’ts.” The FAF presented in- 
formation about the sunshine law. 
Local committee members partici- 
pated in each seminar using mate- 
rials prepared by David Snyder, chair 
of the seminars. The committee par- 
ticipated in the sunshine seminars 
as an alternative to the annual Me- 
dia-Law Conference in 2003. The 
committee plans to participate in the 


2003 Sunshine Seminars and to hold 
a Media-Law Conference in 2004. 

The 2003 Florida Bar media 
awards are currently being judged 
and will be presented to the winning 
organizations prior to the end of the 
fiscal year. In its 48th year, the 
awards recognize news media that 
have made a significant effort to in- 
form the public about the delivery 
or quality of justice. Co-chairs of the 
2003 program are Laura Jacobs and 
Annette Escobar. 

Another key program of the com- 
mittee, the Reporter’s Workshop, 
was held in December at The Hilton 
St. Petersburg. Twenty-four report- 
ers—five broadcast and 19 print 
journalists—attended the 13th An- 
nual Reporter’s Workshop. Work- 
shop co-chairs were Judith Mercier 
and Rachel Fugate. Mercier and 
Fugate recruited a group of 26 
highly diverse, experienced panel- 
ists and speakers for the two-day 
workshop. Two of the speakers were 
faculty members of the Poynter In- 
stitute. Two sessions and a recep- 
tion were held at Poynter. 

On June 27 at The Florida Bar 
Annual Meeting, Tom Julin will con- 
vene an impressive panel of judges, 
attorneys, and law professors to dis- 
cuss the U.S. Supreme Court’s most 
recent First Amendment decisions. 
Ed Mullins serves as editor of the 
Reporter’s Handbook and Annette 
Escobar serves as assistant editor. 

The committee would like to 
thank also Jairo Lanao for serving 
diligently his second consecutive 
year as committee vice chair. Also, 
we express our profound thanks to 
Christi Cao of the public informa- 
tion and Bar services office for her 
hard work and tireless assistance 
throughout the year. 

Ropert MicuHakt Dess, Chair 


Military Affairs 

Despite going into a very rough 
year marked with the reality of ter- 
rorism and ending with the reality 
of our country going to war, the Mili- 
tary Affairs Committee has perse- 
vered. Its focus is two-fold: first, to 
gather and disseminate informa- 
tion, share expertise, and advise the 
members of The Florida Bar on all 
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matters relating to the practice of 
military law in Florida; and, second, 
to serve as the link between The 
Florida Bar and the active duty, re- 
serve, National Guard, and retired 
military attorneys within Florida. 
In support of this mission, the com- 
mittee facilitates legal assistance 
programs for service personnel, re- 
tired members, and their depen- 
dents. Additionally, the committee 
continues to promote professional 
development of military attorneys 
and fosters understanding and co- 
operation between The Florida Bar 
and the military legal community. 
The committee sponsors an an- 
nual Military Law and Legal Assis- 
tance Symposium. In the past, the 
symposium was held in conjunction 
with The Florida Bar’s Midyear 
Meeting. Since 2001, the committee 
has opted to host the symposium at 
a military base. The co-hosting mili- 
tary branch rotates between the 
Army, Navy, Air Force, and Coast 
Guard. The symposium includes a 
full program of CLE topics featur- 
ing distinguished speakers. The pro- 
gram exists to meet the challenges 
of providing first-rate legal services 
to military families in Florida and 
to give special attention to the needs 
of military lawyers new to the state. 
The goal is to bring civilian and mili- 
tary lawyers together to promote 
cooperation and exchange of infor- 
mation and resources. The high- 
lighted event of the annual sympo- 
sium is the presentation of the 
Clayton B. Burton Award of Excel- 
lence. This award was established 
in 1990 to be presented to those who 
demonstrate character and leader- 
ship promoting the quality of legal 
services furnished to military per- 
sonnel serving in Florida. This year, 
the symposium was scheduled for 
March 8 in St. Augustine. Many of 
our committee members and attend- 
ees were deployed, and despite our 
best efforts and intentions, the 2003 
symposium was reluctantly can- 
celed. Eleven days later on March 
19, the U.S. went to war with Iraq. 
The committee is optimistic that 
there will be a quick resolution to 
the war and preparations are being 
made to reschedule the symposium. 
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The Military Affairs Committee 
continues its ongoing broad analy- 
sis of the apparent present and fu- 
ture legal needs of the military com- 
munity in Florida. The goal of this 
committee is to develop new pro- 
grams and revise and refine current 
programs to ensure that the com- 
mittee continues to fulfill its mis- 
sion. The long range subcommittee 
continues to reinforce these goals. 
The committee would like to express 
its appreciation to Colonel Hal 
Youmans and Captain Kevin Flood 
for their hard work in the long range 
planning efforts. 

This year the committee revised 
its Operation Stand-By Directory. 
This biennial directory provides the 
military lawyer stationed in Florida 
with names, addresses, and tele- 
phone numbers of Florida Bar mem- 
bers who have volunteered to re- 
spond to their military counterparts 
in regard to problems or challenges 
related to local law in Florida. The 
committee also sponsors another 
project, Operation Consumer Pro- 
tection. This project is a series of 
consumer awareness tapes to assist 
the public in areas of small claims, 
Florida’s lemon law, consumer law, 
and landlord/tenant law. These four 
programs are sponsored by the Mili- 
tary Affairs Committee, the 
Broward County State Attorney’s 
Office, and Continental Cablevision. 
Moreover, the committee manages 
the Operation Take One program, 
which allows the committee to pro- 
vide informational pamphlets on 
topics of law printed by The Florida 
Bar to military installations, VA 
hospitals/clinics and centers. 

The committee continues its work 
to amend Ch. 18 of the Rules Regu- 
lating The Florida Bar, and is seek- 
ing to improve the certification pro- 
cess for military attorneys. There is 
a strong move to amend Title 10 of 
the United States Code, and the 
committee is working on revisions 
to §1044 to enumerate duties of a 
legal assistance attorney to create 
a safe harbor for multijurisdictional 
practice. 

Staying in touch with our mission 
to address present and future legal 
needs of the military community in 


Florida, the committee will continue 
to sponsor the pro bono assistance 
program. The program was estab- 
lished to provide pro bono assistance 
to active duty military, reserve mili- 
tary, and National Guard members 
who were being mobilized after the 
terrorist attacks of September 11. 
Since the availability of military 
assistance in our state is so exten- 
sive, there have only been a few 
times the pro bono volunteers were 
used. However, this could change if 
the war with Iraq is prolonged. In 
closing, the entire Military Affairs 
Committee would like to express our 
appreciation to Jennifer Wilson for 
her hard work and commitment. 
KeEvIN C. AMBLER, Chair 


Probate Rules 

In January, the Probate Rules 
Committee submitted its two-year 
cycle report to the Florida Supreme 
Court. The majority of the proposed 
amendments to the rules are nec- 
essary to provide procedures to 
implement extensive revisions to th 
Probate Code (Chapters 731, 732, 
733, 734, and 735) that became ef- 
fective January 1, 2002. The revi- 
sions include a substantial rewrite 
of the rule addressing curators, a 


new rule addressing the inventory 
of a safe deposit box, a new rule for 
proceeding to determine the fam- 
ily allowance, a substantial rewrite 
of the rule addressing the resigna- 
tion of the personal representative, 
and a new rule for voluntary 
guardinaships. 

The committee continues to re- 
view the rules for any changes nec- 
essary to implement the recent Pro- 
bate Code revisions. 

BrIAN J. FELCosKI, Chair 


Professional Ethics 

The Professional Ethics Commit- 
tee is responsible for providing guid- 
ance to Bar members concerning 
professional ethics questions. The 
PEC issues formal advisory ethics 
opinions that are published in a 
book entitled Professional Ethics of 
The Florida Bar. The formal opin- 
ions may also be accessed through 
the Bar’s Web site at www.flabar.org. 
The PEC also provides informa- 
tional packets and quarterly Ethics 
Updates on-line. The PEC reviews 
informal written opinions issued by 
staff counsel and reconsiders them 
sua sponte as deemed appropriate 
or if the inquiring attorney seeks 
review of the informal staff opinion. 


Yeah, | know | said there’s no way a jury 
could convict you . . . darned if they didn’t find a way! 
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In addition, the PEC sponsors an 
annual professional ethics seminar. 
The PEC was busy during the past 
year, meeting four times and consid- 
ering several formal opinions. The 
PEC is staffed by the Bar’s ethics 
department. The attorneys on staff 
research and draft informal staff 
opinions and maintain the toll-free 
ethics hotline for Bar members. 

The Florida Bar Procedures for 
Ruling on Questions of Ethics gov- 
ern the process by which staff issue 
informal oral and written opinions 
and by which the PEC issues formal 
opinions. The PEC may issue formal 
opinions upon review of staff opin- 
ions and existing formal opinions. 
Additionally, the Board of Governors 
may request that the PEC issue a 
formal opinion concerning the appli- 
cation of the ethics rules to a par- 
ticular set of facts. Before issuing 
any proposed formal opinion, the 
PEC will publish a notice of intent 
to consider issuing an opinion in The 
Florida Bar News stating the issue 
to be addressed and the time and 
place for the PEC’s consideration of 
the matter. The notice will advise 
how interested Bar members may 
comment on the request. The PEC 
values the input provided by such 
comments and encourages members 
to comment on proposed ethics opin- 
ions. The procedures are available 
on The Florida Bar’s Web site at 
www-.flabar.org. 

The PEC issued Opinion 02-3 dis- 
cussing conflict of interest concerns 
presented when an attorney repre- 
sents both a driver and passenger 
involved in a car accident against 
the driver of the other vehicle in- 
volved in the accident. The opinion 
addresses several different factual 
scenarios, including those in which 
there is no liability on the part of 
the driver-client, to those involving 
at least some fault on the part of the 
driver-client, and those in which the 
clients are related, yet there may be 
some fault on the part of the driver- 
client. The committee concluded 
that each situation an attorney faces 
when asked to represent both a 
driver and a passenger must be 
looked at in light of the case’s par- 
ticular facts when determining 


whether a conflict of interest is 
present and whether any such con- 
flict may be waived by the affected 
clients. 

The Professional Ethics Commit- 
tee has been requested by the Board 
of Governors of The Florida Bar to 
address questions of significance to 
Florida Bar members. The commit- 
tee expects to discuss advisory eth- 
ics opinions at annual meeting on 
the following issues: 1) what obliga- 
tions lawyers have toward third par- 
ties regarding funds in the 
attorney’s trust account concerning 
letters of protection to third parties, 
assignments of interests to third 
parties by clients, and statutory 
liens of third parties; 2) whether a 
lawyer can give a second opinion on 
a case to a person who is repre- 
sented by counsel; and 3) whether a 
lawyer can ask a client who is a 
seller of real property to sign an in- 
demnity agreement before releasing 
funds held by the lawyer as a de- 
posit on the purchase where the law- 
yer is also acting as escrow agent. 
The PEC is also considering issuing 
opinions at the request of Bar mem- 
bers concerning ancillary consulting 
businesses of lawyers, whether law- 
yers may include in their retainer 
agreements mandatory arbitration 
clauses for malpractice and fee dis- 
putes, and whether a lawyer hired 
by an insurance company to defend 
an insured in an employment dis- 
crimination case is required to pro- 
vide the client with the Statement 
of Insured Clients’ Rights. 

The Professional Ethics 
Committee’s popular yearly CLE 
program addresses ethics issues of 
great significance to Bar members. 
The PEC again will sponsor a 
Master’s Seminar on Ethics at the 
2003 Annual Meeting entitled Eth- 
ics and Attorneys’ Fees. Topics to be 
discussed at the seminar are sched- 
uled to include preserving and col- 
lecting attorneys’ fees. The speak- 
ers will include Professional Ethics 
Committee members Don Beverly 
and Andrew Berman, and attorneys 
Bill Wagner and John A. Weiss. The 
seminar is expected to provide two 
hours of ethics CLE credit. 

The ethics opinion process contin- 
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ues to rate as the most desirable 
service on membership surveys. The 
PEC is committed to providing eth- 
ics guidance to Bar members. The 
PEC would like to thank the staff of 
the Ethics Department for their 
dedication, assistance, and support 
in providing such guidance through- 
out the year. The PEC would like to 
recognize and congratulate staff for 
having another busy year on the 
Ethics Hotline as staff handled 
18,525 hotline calls during the fis- 
cal year 2002 in addition to provid- 
ing 782 written staff opinions. 
Timotny P. Curnaris, Chair 


Professionalism 

The 11th year of the Standing 
Committee on Professionalism has 
been an active and productive one 
as the committee has continued its 
partnership with the Supreme 
Court’s Commission on Profession- 
alism and has shared resources, 
ideas, and energy. 

Another combined effort of the 
commission and committee is the 
William M. Hoeveler Judicial 
Award, created in 2001 in honor of 
William Hoeveler, U.S. District 
Court judge, and the first recipient 
of the award, which is presented 
annually at The Florida Bar’s An- 
nual Meeting. The award recognizes 
a distinguished jurist who exempli- 
fies the attributes of professional- 
ism. The 2003 winner of the Will- 
iam M. Hoeveler Judicial Award is 
Judge Wm. Terrell Hodges of the U.S 
District Court, Middle District. 

The committee also received an 
array of timely and diverse applica- 
tions for the annual professionalism 
award given to an outstanding 
project of a local bar association or 
similar entity. The winner will be 
announced at the Judicial Luncheon 
during the Annual Meeting of The 
Florida Bar in June. 

In addition to working on the 
projects and activities of the com- 
mission, committee members de- 
voted themselves to work on one of 
six committee projects which in- 
cluded the historical video series, 
the Mentor Assistance Profession- 
alism Program (MAPP), the annual 
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professionalism award, the master’s 
seminar at the annual meeting, and 
the student essay award. 

Also, in collaboration with the 
Supreme Court’s Commission on 
Professionalism, members of our 
committee have devoted their ef- 
forts and continued dedication on di- 
versity issues through the 
commission’s diversity subcommit- 
tee. The diversity subcommittee’s 
Train the Trainer program has 
taught Bar members around the 
state how to effectively facilitate 
seminars focusing on diversity is- 
sues. 

This year, additional measures to 
further the professionalism effort 
have included a faculty development 
seminar training in how to moder- 
ate a professionalism seminar and 
develop one’s own course curricu- 
lum. With this program, faculty re- 
sources will be available to assist 
with the Young Lawyers’ Practice 
with Professionalism program along 
with various professionalism pro- 
grams around the state. As of April 
1, 2003, four faculty development 
workshops have been held, training 
over 41 volunteer new faculty mem- 
bers to assist in the professionalism 
movement. 

The student essay award is begin- 
ning its third year. The second re- 
cipient was Steven C. Morgan, a 
third-year student at Stetson Col- 
lege of Law, whose essay was “Pro- 
fessionalism in Times of National 
Crisis.” He was presented with a 
$1,000 award by past commission 
chair, Justice Major B. Harding. A 
traveling trophy, The Lion of Justice, 
an original sculpture by renowned 
artist Hugh Nicholson, is on display 
at Stetson College of Law for the 
second year in a row. 

The historical video series adds 
insightful dialogue to our video col- 
lection. A recent video interview of 
Herman Russomanno, past presi- 
dent of The Florida Bar, is available. 
Also, a “Montage of Justices”—a 
compilation of excerpts from the in- 
terviews of Justices Harding, 
Pariente, Shaw, Quince, and 
Anstead will also be available. 

The mentor program has pro- 
gressed further during its third year, 


developing new ways to inspire 
mentors and their protégés. One 
such program recently designed is 
e-mentoring—pairing over 250 men- 
tors with protégés via the Internet. 
Over 130 mentor names have been 
collected, and the pairing process 
will begin within the next few 
months. 

We encourage any reader to con- 
tact The Florida Bar’s Center for 
Professionalism for any resources, 
seminars, or videos when incorpo- 
rating professionalism efforts into 
your workplace, local bar associa- 
tions, or other entities supporting 
professionalism. 

MIcHAEL R. JosEepus, Chair 


Quality of Life and Career 

The mission of the Quality of Life 
and Career Committee includes in- 
creasing awareness within the legal 
profession of what it takes to have 
an enjoyable and sustainable career. 
The QLCC addresses both predict- 
able challenges to quality of life and 
career, and the many opportunities 
we have to enhance our sense of 
well-being. In this context, the 
QLCC’s orientation is both one of 
problem solving and problem pre- 
vention. 

Historically the QLCC has pre- 
sented nationally recognized au- 
thorities on quality of life issues at 
the Bar’s Annual Meeting. The com- 
mittee began this past year by spon- 
soring a presentation by John 
McShane, entitled The Quality of 
Your Life: How it Impacts You and 
Your Profession. McShane is a noted 
coach, lecturer, and practicing attor- 
ney from Dallas, Texas, and his pre- 
sentation was well received. 

The committee maintained its 
Internet presence on its Web site 
located at www.fla-lap.org/qlsm. The 
Web site provides a detailed com- 
mittee mission statement, a paper 
prepared by committee members 
entitled Suggested Principles for 
Satisfied Lawyer, a history of the 
committee, and links to aid in stress 
management. 

A year-long joint project with 
Florida Lawyers Assistance, Inc., 
and The Florida Bar to provide con- 


fidential, anonymous online and 
telephone screening for depression, 
bipolar disorder, alcohol abuse, and 
eating disorders was concluded on De- 
cember 31, 2002. The screening could 
be accessed through the QLCC’s Web 
site. 

The committee continues to par- 
ticipate in joint presentations with 
Florida Lawyers Assistance, Inc., at 
all Practicing With Professionalism 
seminars. A one-hour seminar on At- 
torney Satisfaction, Addiction, and 
Distress is given to all attendees, 
and evaluations for the presentation 
are consistently among the highest 
for the entire two-day series. 

In addition, the committee spon- 
sors a regular column in The Florida 
Bar News entitled “Stresslines.” The 
QLCC has a reserve of excellent ar- 
ticles available for publication with 
the possibility to publish the as- 
sembled articles as a collection. The 
chair would like to thank Mr. Louis 
A. Bianchi for his excellent work as 
chair of the “Stresslines” subcom- 
mittee. 

Considerable attention was de- 
voted this year to developing an ef- 
fective approach to increasing gen- 
eral awareness of key quality of life 
issues. A consensus emerged that for 
the next year the committee’s edu- 
cational efforts should be directed 
at the grass roots level. The commit- 
tee is in the process of contacting 
local bar associations to arrange 
ongoing CLE presentations on a va- 
riety of quality of life topics includ- 
ing mental disorders, trauma, and 
emotional intelligence. 

The committee will begin the 
2003-04 year by sponsoring a semi- 
nar featuring Dr. Merlin Langley, 
How To Recognize Trauma in Your 
Clients and in Yourself. Dr. Langley 
is a Harvard trained psychologist 
and trauma expert who currently 
teaches in FAMU’s School of Social 
Work. His presentation is the initial 
component of a two-year project on 
trauma and the law. 

Patrick K. Wiaains, Chair 


Real Estate Certification 
This has been an active year for 
the committee which was first es- 
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The committee will consider amendments to 
Rule 2.051(d) to provide additional guidance to 
the judiciary and public regarding resolution of 
disputes concerning access to judicial records. 


tablished in 1987 at the inception 
of the real estate certification pro- 
gram. There are currently 409 cer- 
tified real estate lawyers in The 
Florida Bar. In 2002, 113 individu- 
als were recertified from a pool of 
121 that were eligible from the 
group certified initially in 1987, 
1992, and 1997. Sixty-five individu- 
als are eligible for recertification in 
2003 from groups first certified in 
1988, 1993, and 1998. 

The 2003 exam was revised con- 
sistent with the Board of Legal Spe- 
cialization and Education standards 
to reduce the time for its adminis- 
tration from eight hours to six hours. 
In this process the number of mul- 
tiple choice questions was reduced 
from 60 to 45, and the number of 
required essays was reduced from 
four to three. Completion and prepa- 
ration of HUD-1 closing statement 
remains a requirement. All substan- 
tive areas remain subject to exami- 
nation. 

In 2002, 16 individuals received 
initial certification in a field of 19 
applicants. Sixteen individuals 
made application to sit for the 2003 
examination. At the time this col- 
umn was prepared, 14 had been ap- 
proved and two were still pending. 

In addition to its usual function 
of reviewing and approving appli- 
cants and preparing and grading the 
certification examination, the com- 
mittee was also engaged in an ef- 
fort to make revisions to the rule 
governing certification. This has 
been an on-going project. A purpose 
of the proposed changes is to require 
that applicants seeking certification 
in real estate demonstrate that their 
practice of real estate law has ap- 
plication to Florida issues and 
Florida transactions, as distinct 
from other jurisdictions. The revi- 
sions are pending until the Board 


of Legal Specialization and Educa- 
tion and the Board of Governors 
approves them. 

The committee submitted an ar- 
ticle for The Florida Bar April Jour- 
nal, explaining the benefits of at- 
taining certification in the real 
estate area. The committee believes 
that there are many well qualified 
real estate attorneys in Florida who 
should seek certification as a mea- 
sure of professional attainment that 
will help enhance the program. The 
committee encourages all such per- 
sons to do so. 

Each of the committee members 
and staff liaison, Carol Vaught, con- 
tributed significant time, energy, 
and thought to the operation and 
administration of the Real Estate 
Certification Committee and de- 
serve thanks for their individual 
and collective efforts. 

RicHARD C. Grant, Chair 


Rules of Judicial 
Administration 

The Rules of Judicial Administra- 
tion Committee has had another 
busy year. In August, we responded 
to a request by the Supreme Court 
to consider amendments to the 
Rules of Judicial Administration 
consistent with proposals made by 
the Family Court Steering Commit- 
tee (In re Report of Family Court 
Steering Committee, 794 So. 2d 518, 
532-33 (Fla. 2001)), recommending 
that no such amendments be 
adopted. This was followed in Octo- 
ber by a response to a request by the 
court for the committee’s views on a 
proposed set of rules for certification 
and regulation of court interpreters. 
In that response, the committee 
noted that the topic addressed by 
the proposed rules was beyond the 
scope of its charge and the area of 
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its expertise. The committee noted, 
further, that it did not oppose the 
proposed rules, and that it stood 
ready to present, within the Rules 
of Judicial Administration, a rule 
designed to implement those rules 
if adopted by the court. 

Also in the fall, the committee 
began preparing its first biennial 
report to the Supreme Court regard- 
ing proposed rule changes, pursuant 
to the recently amended Rule of Ju- 
dicial Administration 2.130. That 
report was filed with the court on 
January 23, 2003. See Re Amend- 
ments to the Florida Rules of Judi- 
cial Administration, Case No. SC03- 
105. The report proposes 
amendments to a number of rules, 
including Rule 2.060(b), (h), (I) and 
(j); Rule 2.070(e); Rule 2.071(c) and 
(d); Rule 2.085(e); Rule 2.160(c) and 
(e); and Rule 2.170(a), (b), (c) and 
appendix. 

The coming year also promises to 
be a busy one. Timing difficulties 
created by the recent amendments 
to Rule 2.130 suggest the need to 
revisit that rule. In addition, the 
Supreme Court has requested the 
committee to consider amendments 
to Rule 2.051(d), which would pro- 
vide additional guidance to mem- 
bers of the judiciary and of the pub- 
lic regarding resolution of disputes 
concerning access to judicial records. 
See Media Gen. Convergence, Inc. v. 
Chief Judge of the Thirteenth Judi- 
cial Circuit, 28 Fla. L. Weekly S129, 
$133 (Fla. Feb. 13, 2003). The com- 
mittee has also been asked by the 
court to consider any recommenda- 
tions that might be made by a joint 
committee made up of members of 
the Appellate Court Rules, the Civil 
Procedure, and the Criminal Proce- 
dure Rules committees for the pur- 
pose of determining whether it is 
desirable to have consistency re- 
garding rules that specify how time 
is computed when papers must be 
served or filed. 

All of the committee’s members 
have been of considerable assistance 
during the past year. However, the 
subcommittee chairs deserve par- 
ticular thanks for their work. They 
are Judge Shelley Kravitz, Judge 
Manuel Menendez, Judge Marguer- 
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ite Davis, Paul Regensdorf, and 
Judge Morris Silberman. The com- 
mittee expresses special gratitude 
to Judge Menendez and Mr. 
Regensdorf, both of whom will be 
forced to leave because of term lim- 
its. Their contributions will be 
missed. Finally, the committee 
thanks Bar staff liaison Craig Shaw 
for his continued good work. 

JUDGE PETER D. WeEsstTER, Chair 


Small Claims Rules 

The Small Claims Rules Commit- 
tee has worked actively and has 
been productive this past year. The 
area of small claims affects the lives 
of many people and as such the com- 
mittee looks forward to receiving 
input from both attorneys and mem- 
bers of the judiciary. The end of the 
last two-year cycle resulted in pro- 
posals for rule changes and addi- 
tional forms. Rule 7.050 was 
amended to require an employee 
who is not an officer of a corpora- 
tion to have written authorization 
to represent the corporation during 
any stage of the court proceeding. 
This conforms with Rule 7.090(f), 
which allows a nonlawyer represen- 
tative to appear on behalf of a party 
at mediation if the representative 
has the party’s signed written au- 
thority to appear and settle without 
further consultation. In order to con- 
form with this proposed rule change, 
Form 7.322, the summons/notice to 
appear for pretrial conference was 
also amended to provide notice that 
a corporate representative must be 
designated in writing. 

Rule 7.090 was amended to pro- 
vide that the initial pretrial confer- 
ence date set by the clerk is now 50 
days from the date of filing the ac- 
tion. This avoids having to resched- 
ule the pretrial conference when ser- 
vice of process is not confirmed on 
time. 

The committee has recently 
adopted a form to be known as the 
fact information sheet for a business 
entity. This will assist attorneys and 
pro se litigants in the execution por- 
tion of their case. The committee 
also adopted a new form following 
the procedure of F.'S. §539.011(15) 


to assist owners of stolen property 
who are seeking to recover their 
property which was subsequently lo- 
cated in a pawn shop. 

During the next few months the 
committee will finalize several pro- 
posals. Additional language will be 
placed in the summons requiring 
the written authorization of employ- 
ees authorized by corporation to ap- 
pear be brought to the pretrial con- 
ference. In many counties, when a 
pretrial conference is held, the court 
may refer the case to mediation at 
the same date and time. A proposal 
was made to add the following lan- 
guage to the summons: “Mediation 
may take place at the pretrial con- 
ference. Whoever appears for a 
party must have full authority to 
settle.” 

St. Johns and Orange counties 
expressed an interest in setting up 
a pilot program adopting the use of 
an answer form for small claims 
court. Once completed this will pro- 
vide valuable information to the 
judges and attorneys who may wish 
to pursue adopting an answer form 
statewide. 

SHARON L. ZELLER, Chair 


Student Education and 
Admissions to the Bar 

The purpose of the Student Edu- 
cation and Admissions to the Bar 
Committee is to serve as the liaison 
between The Florida Bar Board of 
Governors and Florida’s public and 
private law schools. It also helps to 
ensure that students are being ad- 
equately prepared to engage in the 
practice of law. The committee ad- 
ditionally monitors and reviews pro- 
posed legislation and policies affect- 
ing legal education.The committee 
is concerned with the success of mi- 
nority scholarship programs and 
seeks to help institutions in maxi- 
mizing the benefits of minority pro- 
grams, which enhance the entry of 
minorities to the profession. In com- 
municating the concerns of the 
students, faculty, and administra- 
tion of Florida’s law schools to the 
Board of Governors, and vice versa, 
SEABC hopes to forge a mutually 
beneficial relationship. 


In 2002-03, SEABC carried out its 
mission by continuing its review of 
several areas of concern. In the past, 
the committee has visited law 
schools throughout Florida to keep 
informed of pertinent issues and 
concerns. In keeping with the 
committee’s purpose, SEABC visited 
Nova Southeastern University 
Shepard Broad Law Center during 
the midyear meeting of the Bar. We 
joined Dean Joseph Harbaugh, fac- 
ulty members, and staff for lunch 
and a discussion of Nova’s present 
undertakings. We also received in- 
put on our assessment of the civil 
certification program. 

Additional topics of interest to 
SEABC are bar admission and di- 
versity issues. Over the last few 
years, we have reviewed several pro- 
grams around the country geared 
toward increasing the minority pas- 
sage rate for state bar examinations. 
This year, we continued to examine 
the effectiveness of such programs. 
The committee also reviewed the 
discontinuation of many state-sup- 
ported minority programs previ- 
ously funded by the legislature. Fi- 
nancial assistance continues to be 
a barrier for minority law school 
students. The state-supported 
Virgil Hawkins Fellowship and the 
Minority Participation in Legal 
Education (MPLE) programs were 
essential components in funding 
minority student legal education 
in the past. SEABC continued its 
dialogue with law schools on ad- 
dressing this issue, and we will 
continue to encourage law schools 
to find alternative funding sources. 

This year, the SEABC made a sig- 
nificant technological advance in 
completing our Web site. Agendas 
and minutes are posted and readily 
available. SEABC believes it is im- 
portant to keep committee members 
and others informed to hasten 
progress toward its goals and the 
fulfillment of its purpose. 

Civil certification programs be- 
came the main focus of the SEABC 
in 2002-03. Using the existing crimi- 
nal certification program as a guide, 
the committee undertook extensive 
review of the prospect of creating a 
civil certification program in 
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The committee’s discussion of using certified 
interns in private law firms has given rise 
to the issues of malpractice, supervision, 


and compensation. 


Florida. The committee researched 
Florida’s current law governing law 
school practice programs, otherwise 
known as clinics, and the extent to 
which a law student or law gradu- 
ate may participate in court pro- 
ceedings of civil matters. The 
Florida Supreme Court appointed a 
task force to make recommenda- 
tions for proposed changes to Ch. 11 
of the Rules Regulating The Florida 
Bar, which governs student certifi- 
cation. While the Rule 11 task force 
addresses student certification in 
the public sector, SEABC seeks to 
explore student certification in the 
private sector. 

The committee solicits input from 
law school deans and clinical program 
instructors and brainstorming on the 
outlook of a civil certification program 
in Florida. Information was compiled 
on such programs in other states, par- 
ticularly Texas. Compounding issues, 
such as the inclusion of civil govern- 
ment programs and the possible fi- 
nancial implications to law students, 
are under review. Additionally, the 
committee’s discussion of using cer- 
tified interns in private law firms has 
given rise to the issues of malprac- 
tice, supervision, and compensation. 
Finally, we believe there are many 
students who could benefit from a 
more enhanced legal experience in 
the private law firm setting. 

Darv_ D. Parks, Chair 


Tax Law Certification 

This year commemorates the 20th 
anniversary of the tax law certifi- 
cation program which was approved 
by the Supreme Court of Florida in 
1983. There are currently 281 attor- 
neys board certified in tax law, 
which is about seven percent of all 
Florida Bar board certified attor- 
neys. According to the most recent 
post-exam survey, the principal rea- 


sons tax lawyers apply for certifica- 
tion are referrals, professional de- 
velopment, credibility, and personal 
enhancement. 

Under the Florida Bar rules, our 
tax certification plan is adminis- 
tered by the Tax Certification Com- 
mittee whose members are ap- 
pointed to three-year terms by the 
Bar president with the consent of 
the Board of Governors. The func- 
tions of the committee include rec- 
ommending criteria to the Board of 
Legal Specialization and Education 
for the issuance and renewal of cer- 
tificates, including experience, ref- 
erences, continuing legal education, 
and examination. 

The application filing period for 
certification as a specialist in tax 
law is July 1 through August 31 of 
each year. Prior to approval to sit 
for the examination, an applicant 
must satisfy a five-year practice re- 
quirement, demonstrate substantial 
involvement (at least 500 hours of 
“substantial and direct participa- 
tion” in matters involving signifi- 
cant issues of tax law) for each of 
the preceding three years, complete 
at least 90 hours of approved tax law 
credits during the three-year period; 
and qualify under a peer review pro- 
cess in which attestation is made re- 
garding the applicant’s involvement 
in tax law, character, ethics, and 
reputation for professionalism. 

Board certification in tax is valid 
for five years. To be recertified for 
an additional five years, the attor- 
ney must continue to be substan- 
tially involved in the practice of tax 
law, complete at least 125 hours of 
continuing legal education, and re- 
ceive satisfactory peer review. 

The 2003 tax certification exami- 
nation took place on March 7 in 
Tampa. Under the current format, 
the applicant must answer three es- 
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say questions. There are two man- 
datory questions, in the areas of in- 
dividual income taxation and choice 
of entity. The third essay question 
covers a topic selected by the appli- 
cants. This year’s elective topics 
were: partnership taxation; federal 
transfer taxation; corporate taxation; 
tax penalties and practice and pro- 
cedure before the IRS; and foreign 
taxation. The tax law examination 
passing percentage over the past six 
years has averaged over 80 percent. 

The committee met five times dur- 
ing the 2002-03 cycle, three times 
in person and twice via conference 
call. During these meetings, the 
committee reviewed seven initial 
applications and 47 recertification 
applications, and worked on prepa- 
ration and grading of the examina- 
tion. Subcommittees met each 
month to evaluate submissions for 
continuing education credit. 

Discussions during this year 
among the members of the commit- 
tee and The Florida Bar Tax Section 
focused on promotion of tax certifi- 
cation and whether the format of the 
certification exam should be modi- 
fied to ensure a fair exam and to 
attract more applicants for board 
certification. The committee pre- 
pared a written survey of the ap- 
proximately 2,200 members of the 
Tax Section regarding alternative 
exam formats. The information re- 
ceived will provide valuable guid- 
ance to the committee in drafting 
future examinations. 

The Tax Law Certification Com- 
mittee appreciates Professor Bruce 
A. McGovern, Professor Gail L. Rich- 
mond, Richard A. Josepher, James 
B. Davis, John F. Cooper, Norman D. 
Kaplan, and Richard Paladino for 
the time and effort they put forth in 
the preparation of the 2003 tax law 
certification examination. 

The chair thanks the committee 
members who unselfishly devoted 
much effort and many hours of time 
in providing excellent advice and 
guidance during the past year. A 
special note of appreciation goes to 
Michele Lamar-Acuff for graciously 
coordinating our efforts and keep- 
ing us on schedule. 

Harry S. JR., Chair 
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Unlicensed Practice of Law 
The Standing Committee on the 
Unlicensed Practice of Law has had 
a busy and successful year in deal- 
ing with the many issues under- 
taken by the committee with the 
goal of protecting the public from 
unlicensed practitioners and 
schemes. In addition to the contin- 
ued work of the committee of review- 
ing the staff and circuit committee’s 
recommendations on the many 
cases that come before it, the com- 
mittee reviewed several requests for 
direction from the local committee 
and staff, a request for a formal ad- 
visory opinion, and several rule 
amendments. The committee also 
worked with the Communications 
Committee and the Bar’s public in- 
formation department in preparing 
a pamphlet to better educate the 
public regarding the unlicensed 
practice of law. Recent articles in 
The Florida Bar News, press releases, 
and media coverage of UPL cases 
have also increased awareness of our 
UPL program and the need to pro- 
tect the public from the harm caused 
by the unlicensed practice of law. 

We sincerely appreciate all the 
valuable contributions made by our 
volunteer committee members to 
assist The Florida Bar who give of 
their own time to serve the public 
interest. The local circuit commit- 
tees continue to handle a full array 
of investigations, encompassing a 
wide variety of complaints. We also 
want to recognize the work and dedi- 
cation of staff counsel around the 
state: Lori Holcomb, UPL director, 
Jeffery Picker, assistant UPL direc- 
tor, and UPL Bar counsels Janet 
Morgan (Ft. Lauderdale), Loretta 
O’Keeffe (Tampa), Ghunise Coaxum 
(Orlando), Jacquelyn Needelman 
(Miami), and Amanda Wall (Talla- 
hassee), and their excellent support 
staffs. What follows is a sampling 
of types of cases being handled. 

In addition to handling requests 
for guidance and formal advisory 
opinions, the headquarters office in 
Tallahassee investigates complaints 
on individuals who are located out- 
side of Florida. In 2002, these in- 
cluded several cases involving a 
California company that prepared 


living trusts. The principal of that 
company agreed not to engage in the 
unlicensed practice of law. 

The Tallahassee branch office cov- 
ers north Florida from Jacksonville 
to Pensacola and as far south as 
Gainesville. There are seven com- 
mittees in total. During the past 
year, the Tallahassee branch office 
had many interesting cases, one of 
which involved an attorney licensed 
in Pennsylvania but not licensed in 
Florida who was operating a law 
office in Florida. The office contin- 
ues to investigate complaints 
against nonlawyer “legal 
technicians’and individuals offering 
to assist inmates in parole matters. 
Litigation has been brought against 
several individuals and business 
and injunctions have been issued in 
all cases. At the time of the writing 
of this article, we were awaiting 
Supreme Court action on a case in- 
volving indirect criminal contempt. 

In 2002-03, the local circuit com- 
mittees in Tampa, Pinellas, Pasco, 
Manatee, Sarasota, Ft. Myers, and 
Naples continued to tackle a vari- 
ety of UPL investigations. 
Nonlawyers providing immigration 
services continues to be an area of 
great public harm. With the down- 
turn in the economy, the committees 
have seen a rise in nonlawyers per- 
forming or attempting to perform 
foreclosure and bankruptcy services, 
debt related litigation representa- 
tion, and judgment recovery ser- 
vices. This year has also brought an 
increased number of complaints 
from the judiciary, clerks’ offices, 
and family law intake programs con- 
cerning large document preparation 
companies that are causing harm to 
the public and taxing county and ju- 
dicial resources. 

During 2002-03, the Miami office 
obtained permanent injunctions 
against the unlicensed practice of 
law against several individuals and/ 
or businesses. The cases where in- 
junctions were obtained involved 
immigration, a business handling 
bankruptcy matters, an out-of-state 
attorney not properly showing his 
jurisdictional limitations, and per- 
sons holding themselves out as at- 
torneys. Additionally, the office 


sought indirect criminal contempt 
against individuals/business who 
violated an earlier injunction. They 
are serving probation in the matter. 
Further, approximately 30 cease 
and desist affidavits were obtained 
from individuals/businesses, includ- 
ing six cease and desist affidavits 
signed by individuals providing ser- 
vices at a church. We were able to 
obtain restitution for complainants 
in some cease and desist and injunc- 
tion cases. 

The 11th Judicial Circuit Unli- 
censed Practice of Law Committee 
continues to investigate immigra- 
tion unlicensed practice of law cases. 
Serious offenders have been re- 
ferred to the Dade County State 
Attorney’s Office. An individual we 
were investigating was arrested 
when he engaged in international 
art fraud while posing to be an at- 
torney. Our investigation assisted 
the criminal authorities. 

The Ft. Lauderdale office contin- 
ued to investigate companies offer- 
ing assistance to persons who are 
defendants in foreclosure proceed- 
ings and obtained stipulated injunc- 
tions to resolve litigation filed 
against three of these companies 
located in the 17th Circuit. In the 
stipulations, the companies agree to 
be enjoined from offering legal ser- 
vices such as providing customers 
with answers or motions in the fore- 
closure, negotiating with lenders to 
modify or reinstate the delinquent 
loan, and inducing the customers to 
rely upon the company to handle the 
foreclosure. Civil penalties were in- 
cluded in two of the three stipula- 
tions. Other similar cases are under 
investigation at committee level. 

Also, as a result of a 17th Circuit 
committee investigation, The 
Florida Bar filed a 10-count petition 
seeking an injunction against a dis- 
barred New York attorney residing 
in Florida for holding himself out as 
an attorney and handling real es- 
tate transactions. The respondent 
has agreed to enter into a stipulated 
injunction with civil penalties to re- 
solve the matter, and the referee 
assigned to the case has approved 
the stipulated injunction. In a case 
arising out of the 15th Circuit, the 
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Supreme Court of Florida enjoined 
an out-of-state lawyer residing in 
Boca Raton from representing cli- 
ents in securities arbitration in 
Florida. 

The Orlando office covers a wide 
geographical area with nine com- 
mittees from the 5th, 7th, 9th, 10th, 
18th, and 19th circuits. The Orlando 
office had several cases in prosecu- 
tion this year both for civil injunc- 
tive relief and indirect criminal con- 
tempt. One case involved two 
individuals who were representing 
a trust in litigation. Another in- 
volved an individual who continued 
to practice law and represent a party 
in court after being enjoined by the 
Supreme Court of Florida. Several 
cases against nonlawyer form 
preparation businesses were inves- 
tigated and prosecuted. 

It continues to be a pleasure to 
work with public members and law- 
yers who contribute their time in 
protecting the public through their 
efforts. 

DonaLp A. Wicu, JR., Chair 


Voluntary Bar Liaison 

The Voluntary Bar Liaison 
Committee’s (VBLC) primary pur- 
pose is to serve as a liaison between 
The Florida Bar and voluntary bars 
throughout the state. While some 
voluntary bars in Florida have staff 
support and maintain offices, many 
smaller bars rely solely on voluntary 
leadership. Records maintained at 
The Florida Bar include current con- 
tact and program information from 
more than 180 voluntary bar asso- 
ciations. 

The 2002-2003 VBLC, charged 
with improving communication be- 
tween the local bar associations and 
The Florida Bar, is fortunate to have 
the representation of 20 local bar 
associations. Additionally, the com- 
mittee coordinates programs of The 
Florida Bar involving voluntary bar 
associations, serves as a clearing- 
house for voluntary bar association 
projects, advises the Public Informa- 
tion and Bar Services Department 
regarding public relations needs of 
the voluntary bars and advise the 
Board of Governors regarding inter- 


pretation of The Florida Bar pro- 
grams to voluntary bars and indi- 
vidual members. 

The Florida Bar leadership is con- 
tinually supportive of voluntary bar 
activities. During his term, Florida 
Bar President Tod Aronovitz visited 
16 local bar associations throughout 
the state to encourage members of 
the associations to spread the goods 
news about the positive work judges 
and lawyers are doing in their com- 
munities. The president also wel- 
comed the input of many voluntary 
bar associations who attended the 
2003 All Bar Conference in January 
to discuss the progress of the public 
awareness and education campaign, 
Dignity in Law. 

To assist voluntary bar associa- 
tions with implementing worth- 
while projects, the Bar continues to 
offer two grant opportunities for vol- 
untary bar associations. Both grant/ 
underwriting programs offer mon- 
etary assistance to voluntary bar 
associations who qualify. The first 
program supports projects that pro- 
mote public education regarding our 
system of laws, the constitutional 
separation of powers and the impor- 
tance of an independent judiciary and 
bar. Additionally, the second grant/un- 
derwriting program supports projects 
that enhance and improve working 
relationships between the legal pro- 
fession and local media. 

The committee, along with the 
Florida Council of Bar Association 
Presidents and the Florida Council 
of Bar Executives, sponsored the 
2002 Bar Leaders’ Conference in 
July. The conference was held in 
Jacksonville, a bold move by com- 
mittee members to move the confer- 
ence to North Florida. Hosted by the 
Jacksonville Bar Association, the 
conference was a resounding suc- 
cess. More than 100 bar leaders and 
staff received a short course in lead- 
ership, association finances, build- 
ing websites, member recruitment 
and nurturing its young lawyers. 
The conference is designed to equip 
attendees in their respective lead- 
ership roles with the right tools to 
effectively lead an organization. The 
conference provides an opportunity 
for all voluntary bars to share ideas 
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and projects ranging from member- 
ship retention to revenue develop- 
ment. The program continues to at- 
tract smaller, specialty and minority 
bar associations. In addition to the 
conference, participants partici- 
pated in a barbecue dinner with a 
rhythm and blues band. The dinner 
was fun-filled and open to the en- 
tire family. 

The 2003 conference, co-hosted by 
St. Petersburg Bar, Clearwater Bar 
and Hillsborough County Bar asso- 
ciations, will be held July 25-26 in 
St. Petersburg. 

The Bar Leaders Handbook is up- 
dated annually and distributed to 
conference participants and associa- 
tion presidents who are unable to 
attend the conference. An editorial 
board, comprised of VBLC commit- 
tee members, has been formed to 
critically review the workbook’s con- 
tent and design. 

All voluntary bar presidents and 
president-elects are placed on The 
Florida Bar’s Daily News Summary 
distribution list, which enables bar 
leaders to receive important com- 
munications regarding statewide 
media coverage and other legal is- 
sues in a timely manner. All asso- 
ciation officers are listed on The 
Florida Bar’s Web site. 

The Voluntary Bar Liaison Com- 
mittee also coordinates publication 
of the Spotlight Page in The Florida 
Bar Journal, wherein activities of 
voluntary bar associations are high- 
lighted. Several bar associations 
were recognized for their outstand- 
ing programs during the Bar Lead- 
ers Conference in Jacksonville— 
Broward County Bar Association, 
Clearwater Bar Association, His- 
panic Bar Association of Central 
Florida, Palm Beach County Bar 
Association Young Lawyers Section 
and the Palm Beach County Trial 
Lawyers Association. Each bar as- 
sociation is presented the published 
article mounted on a walnut plaque. 

Additionally, the committee 
serves as a resource for voluntary 
bar Law Week chairs. For several 
years, the ABA field representative 
for Florida moderates a workshop 
on building a successful Law Week 
program at the annual Bar Leaders 
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Conference. The VBLC promotes 
Law Day activities and publicizes 
local contact information through an 
annual press release. 

With the full support of The 
Florida Bar, the VBLC will continue 
to move forward in serving as a link 
between the state Bar and the vol- 
untary bar associations and sup- 
porting the efforts of the volunteer 
attorneys throughout the state. 
VENE M. Hamitron, Chair 


Wills, Trusts and 
Estates Certification 

The Wills, Trusts and Estates 
Certification Committee will com- 
plete the grading of the 2003 certi- 
fication examination on June 20, 
2003. During the 2002-03 bar year, 
the Wills, Trusts and Estates Certi- 
fication Committee met five times 
with two meetings in Orlando, two 
in Hollywood, and one in West Palm 
Beach. 

Several major projects were ac- 
complished during the past year. The 
committee reviewed recertification 
applications and ultimately ap- 
proved 85 recertifications. In addi- 
tion, the committee reviewed appli- 
cants to sit for the wills, trusts and 
estates exam which was held on May 
16 in Tampa. The committee has 
approved 27 applications which is an 
increase from the 19 individuals who 
took the examination last year. 

During the year, the committee 
prepared seven essay examination 
questions for the May 16 examina- 
tion. In addition, 100 multiple choice 
questions were prepared. The com- 
mittee also reviewed the examina- 
tion process and procedures. During 
the last several years there has been 
a low pass rate. Accordingly, the com- 
mittee has made certain changes. 
First, the committee revised the in- 
structions to provide more informa- 
tion to the applicant regarding the 
examination. Second, the committee 
approved an extra hour for the es- 
say section of the examination. Hope- 
fully, the pass rate will increase. 

As a result of the significant con- 
tribution of authors Rohan Kelly 
and Frank Pilotte, the committee 
prepared a historical and current 


prospective article regarding wills, 
trusts and estates for The Florida 
Bar Journal. This article appeared 
in the April 2002 edition and de- 
scribed the certification program on 
a historical and current basis. The 
first certification exam was given in 
1986. The 2003 examination will be 
the 18th examination. 

The committee continues to stress 
the importance of certification. Be- 
ing a “board certified” attorney spe- 
cializing in wills, trusts and estates 
is gratifying. The certification pro- 
gram allows the public to know that 
the attorney, through substantial in- 
volvement, peer review, continuing 
legal education, and a comprehen- 
sive examination, is well qualified in 
a speciality. The committee encour- 
ages all who are qualified to apply and 
take the examination in order that 
they may become certified. 

GENE K. Guasser, Chair 


Workers’ Compensation 
Certification 

It seems inevitable that all yearly 
reports of the Worker’s Compensa- 
tion Board Certification Committee 
start with the observation that, at 
the time of the writing of this yearly 
update, the legislature is in session 
and major changes in the workers’ 
compensation law are being contem- 
plated, debated and reformulated . . 
. again. However, the focus of the 
committee continues to be establish- 
ing the highest level of professional 
recognition within this dynamic, 
challenging and ever-changing field 
of practice. There are presently 235 
board certified attorneys in the area 
of workers’ compensation law. At the 
beginning of this last term, a con- 
certed effort was made to contact 
and encourage those attorneys who 
were members of the Worker’s Com- 
pensation Section, but who were not 
yet board certified, to apply for cer- 
tification. At this writing, 20 attor- 
neys will be sitting for the exam in 
May to become board certified. 

A significant change made this 
year was to totally rewrite the 
exam, starting from scratch, with 
a commitment to making the exam 
more reflective of everyday prac- 


tice, focusing on substantive and 
procedural topics that those who 
practice regularly in this field 
would be expected to know. The goal 
of the committee was to make the 
exam more relevant while remain- 
ing a challenging test of a 
practitioner’s skill. Thanks to the 
dedicated efforts of the members of 
the committee, I believe we have 
certainly succeeded. 

Changes have also been made in 
the qualification criteria for both 
certification and recertification. 
Additional language was added to 
the definition of “trials” required 
for either classification by includ- 
ing a limited number of Rule Nisi 
hearings. For recertification, an 
applicant will also able to use a 
limited number of mediations, 
wherein the attorney has acted as 
the mediator, to count as a “sub- 
stantial equivalent” under the 
rules. Both of the above changes 
were made to reflect a more accu- 
rate picture of today’s practice in 
workers’ compensation. 

2003 also represents the 15th 
year of board certification in this 
field. A large number of our mem- 
bers achieved certification in that 
first year and will now be eligible 
for continued recertification without 
having to meet the trial require- 
ments. As one of the members of 
that “rookie class” of 1988, I would 
like to express my thanks to all the 
other members of that distinguished 
group for their contributions to the 
practice and for the friendship of so 
many of them. 

Finally, the makeup of the com- 
mittee has changed dramatically 
over the last year and we have seen 
a number of truly dedicated and pro- 
fessional people complete their ser- 
vice to the committee, to the profes- 
sion, and this area of practice. I 
extend grateful appreciation to past 
Chair Cory Schnepper, Jimmy 
Earle, Marilyn Strauss, Donald 
Harrington, and Jim Smith. I also 
express my sincere thanks for the 
work and sacrifice of the members 
of the present committee and to our 
staff liaison, Kate Wasson, who 
makes everything work. 

JOHN P. Brooks, Chair 
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Special Statutory Proceedings for 
the Discharge of Construction Liens 


lorida has long been under 

the procedural mandate 

that special statutory pro- 

ceedings are authorized by 
the Supreme Court of Florida as 
long as they do not conflict with the 
Florida Rules of Civil Procedure. 
Fla. R. Civ. P. 1.010 states in part: 
These rules apply to all actions of a civil 
nature and all special statutory pro- 
ceedings in the circuit courts and county 
courts except those to which the Florida 
Probate Rules, the Florida Family Law 
Rules of Procedure, or the Small Claims 
Rules apply. The form, content, proce- 
dure, and time for pleading in all spe- 
cial statutory proceedings shall be as 
prescribed by the statutes governing the 
proceedings unless these rules specifi- 
cally provide to the contrary. 


The discharge of construction 
liens under F.S. §§713.21 and 
713.22 are such special statutory 
proceedings, but the courts are not 
consistent as to when it is appro- 
priate to fall back on a rule of pro- 
cedure. In most instances, the stat- 
ute prescribes nonadversarial 
means of discharging construction 
liens. See F.S. §713.21(1) permitting 
the satisfaction of the lien upon the 
margin of the record in the clerk’s 
office when not otherwise prohib- 
ited by law. Additionally, subsection 
(2) authorizes the filing of a satis- 
faction by the lienor “duly acknowl- 
edged and recorded in the clerk’s 
office.” Subsection (5) directs that 
construction liens may be satisfied 
“(bly recording in the clerk’s office 
the original or a certified copy of a 
judgment or decree of a court of 
competent jurisdiction showing a 
final determination of the action.” 

Far more difficult is the applica- 
tion of subsection (4) which provides 
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by Howard J. Hollander 


This article discusses 
the discharge of 
construction liens 
pursuant to 
F.S. §§713.21 and 
713.22 as special 
statutory proceedings 
that exist apart from 
the application of the 


Civil Procedure Rules. 


for the discharge of a construction 
lien: 


By an order of the circuit court of the 
county where the property is located, 
as provided in this subsection. Upon fil- 
ing a complaint therefor by any inter- 
ested party the clerk shall issue a sum- 
mons to the lienor to show cause within 
20 days why his or her lien should not 
be enforced by action or vacated and 
canceled of record. Upon failure of the 
lienor to show cause why his or her lien 
should not be enforced or the lienor’s 
failure to commence such action before 
the return date of the summons the 
court shall forthwith order cancellation 
of the lien. 


In a series of rulings, courts have 
emphasized the strict construction 
of the statute, and have further dis- 
cussed the limitation of their own 
discretionary power under the rules 
of procedure that exist apart from 
the authorized statutory scheme. In 
Matrix Construction Corp. v. Mecca 


Construction, Inc., 578 So. 2d 388 
(Fla. 3d DCA 1991), the lienor opted 
to file a motion for enlargement of 
time so as to select a substitute at- 
torney. Having failed to foreclose 
the claim of lien or alternatively 
show “cause” why the lien should 
not be vacated and cancelled of 
record within the 20 days pre- 
scribed by the statute, the court re- 
manded with directions to dis- 
charge the lien, stating: 


The procedures of the above section 
have been held to constitute special 
statutory proceedings. Federated Stores 
Realty, Inc., v. Burnstein, 392 So. 2d 573 
(Fla. 4th DCA 1980; Wesley Constr. Co. 
v. Yarnel, 268 So. 2d 454 (Fla. 4th DCA 
1972). Florida Rule of Civil Procedure 
1.010 provides that the rules of civil pro- 
cedure do not apply to the “form, con- 
tent, procedure and time for pleading 
in all special statutory proceedings.” 
These matters shall be controlled by the 
statute itself unless the rules specifi- 
cally provide otherwise. Federated 
Stores, 392 So. 2d at 574; Wesley Constr., 
268 So. 2d at 455. Thus, the time ele- 
ment of $713.21 is one established by 
the legislature and recognized by the 
Supreme Court in the promulgation of 
the Florida Rules of Civil Procedure. 


Consequently, the statute is not sub- 
ject to the ordinary exercise of judicial 
discretion. In the present case, although 
the trial court’s intuitive reaction and 
rulings were entirely consistent with 
our common law heritage, it nonethe- 
less ignored the statutory time frame 
in which the defendant was obligated 
to show cause why his lien should not 
be enforced. (Emphasis supplied.) 


In Matrix, the lienor was doomed 
because his motion for enlargement 
of time was unauthorized as part 
of the special statutory proceedings 
and at the same time did not con- 
stitute “cause” sufficient to preclude 
the lien from being discharged. 


Similarly, see Federated Stores Re- 
alty, Inc. v. Burnstein, 392 So. 2d 573 
(Fla. 4th DCA 1980) (“Rule 1.010, 
Florida Rules of Civil Procedure pro- 
vides that the rules of civil proce- 
dure do not apply to the ‘form, con- 
tent, procedure and time for 
pleading in all special statutory pro- 
ceedings’ but these matters shall be 
controlled by the statute itself un- 
less the rules provide otherwise.” ). 
Other courts have clearly shown 
their lack of clarity as to if and when 
the rules of procedure would become 
applicable to a construction lien dis- 
charge proceeding. In W.R. Scott v. 
Premium Development, Inc., 328 So. 
2d 557 (Fla. lst DCA 1976), the trial 
court discharged a claim of lien. The 
lienor subsequently filed a motion 
to set aside the discharge under Fla. 
R. Civ. P. 1.540 (b). The appellate 
court affirmed, but noted that in 
addition to the lienor failing to show 
a “meritorious” claim under the rule, 
there existed the threshold question 
as to whether a trial court could 
apply a rule of procedure in a spe- 
cial statutory proceeding in the ab- 
sence of a clear conflict: 
For the same reasons, we hold that the 
trial court acted properly within the lim- 
its of its discretion in declining to set 
aside the final judgment against Scott 
consequent upon the default. Assuming 
without deciding that trial courts have 
power to set aside defaults in $713.21(4) 
proceedings, this was not a case requir- 


ing such extraordinary action by the 
trial judge. (Emphasis supplied.) 


On the other hand, the Fourth 
District in Krasne-Gold Coast Joint 
Venture v. Allied Drywall, Inc., 573 
So. 2d 194 (Fla. 4th DCA 1991), did 
not hesitate to adjudicate that the 
special statutory proceedings gov- 
erning construction lien foreclosures 
were not subject to Rule 1.540(b) 
motions to set aside: 


Of course, the statute does not contain 
any prohibition against such procedure, 
either, but because of the extreme con- 
sequences occasioned by the imposition 
of a mechanic’s lien on one’s real prop- 
erty, as recognized in Scott and a multi- 
tude of other cases dealing with Ch. 713, 
and because of the appellate court’s uni- 
form insistence on strict application of 
the mechanic’s lien law, we hold that any 
order discharging a mechanic’s lien un- 
der the quoted subsection, for failure to 
file a response showing cause why the 
lien should not remain in force and ef- 


fect within the 20-day period, cannot be 
subject to subsequent review by the trial 
court on grounds of excusable neglect and 
due diligence. (Emphasis supplied) 


The Third District in Sturge v. 
LCS Development Corporation, 643 
So. 2d 53 (Fla. 3d DCA 1994), 
reached a similar result and, rely- 
ing on Matrix to enforce the 20-day 
statutory period, stated: 

The legislature, in Ch. 713, has con- 
ferred upon materialmen, workmen, and 
certain other groups, the special privi- 
lege of asserting a mechanic’s lien 
against real property. Matrix Constr. 
Corp., 578 So. 2d at 389. Section 713.21, 
Florida Statutes (1993), provides the 
means by which a properly perfected lien 
may be discharged. The procedures in 
this section are considered special statu- 
tory proceedings. Matrix Constr. Corp.; 
Federated Stores Realty, Inc., v. 
Burnstein, 392 So. 2d 573 (Fla. 4th DCA 
1980), and in these cases, the Florida 
Rules of Civil Procedure do not apply to 
the “form, content, procedure and time 
for pleading ....” Fla. R. Civ. P. 1.010. 
“Consequently, the statute is not sub- 
ject to the ordinary exercise of judicial 
discretion.” Matrix Constr. Corp., 578 So. 
2d at 389. The time limits delineated in 
the statute must be strictly observed .... 

A lienor must strictly comply with the 
statutory provisions to protect its lien. 
Goldberger v. United Plumbing & Heat- 
ing, Inc., 358 So. 2d 860, 863 (Fla. 4th 
DCA 1978). The statute does not contain 
a provision authorizing extensions of 
time which would serve to toll the statu- 
tory 20-day period. 


Very recently, the Fourth District 
in Dracon Construction, Inc., v. Fa- 
cility Construction Management, 
Inc., 27 Fla. L. Weekly D 2311 (Fla. 
4th DCA 2002), again strictly ap- 
plied the statutory proceedings in 
F.S. §713.21(4) by refusing to treat 
the 20-day period to foreclose or 
show cause for failing to do so as 
discretionary: “In a special statutory 
proceeding, such as one under 
§713.21(4), the trial court does not 
have the same discretion to bend 
time requirements that might be 
allowed under the rules of civil pro- 
cedure. See Matrix Constr. Corp. v. 
Mecca Constr. Inc., 578 So. 2d 388, 
389 (Fla. 3d DCA 1991).” 

ES. §713.21(4) does not state the 
manner or procedure for the lienor 
to respond to the 20-day notice. 
However, the case law fills in the gap 
(rightly or wrongly). In Goldberger 
v. United Plumbing and Heating, 
Inc., 358 So. 2d 860 (Fla. 4th DCA 


1978), the court stated that the fore- 
closure by the lienor could be filed 
within the same action as a coun- 
terclaim to the owner’s FS. 
§713.21(4) action. (“A lienor may 
commence an action to enforce his 
lien, and thereby avoid cancellation 
of the lien under §713.21(4), by fil- 
ing a lien foreclosure action as a 
counterclaim to the owner’s 
§713.21(4) complaint.”). In Main- 
lands Construction Co. Inc., v. Wen- 
Dic Construction, Co. Inc., 482 So. 
2d 1369 (Fla. 1986), the Supreme 
Court agreed that the procedure for 
filing a counterclaim set out in 
Goldberger was appropriate. 

What constitutes “cause” suffi- 
cient to keep a court from discharg- 
ing a construction lien is, of course, 
a factual matter subject to much 
discretion. In Burnstein, the court 
determined that a stipulation be- 
tween the parties did represent ad- 
equate “cause” to refuse to discharge 
a construction lien. 

FS. §713.21(3) also sets a statu- 
tory time limitation for the dis- 
charge of a construction lien “By 
failure to begin an action to enforce 
the lien within the time prescribed 
in this part.” F.'S. §713.22(1) man- 
dates: “No lien provided by this part 
shall continue for a longer period 
than one year after the claim of lien 
has been recorded, unless within 
that time an action to enforce the 
lien is commenced in a court of com- 
petent jurisdiction.” Unlike 
§713.21(4), this subsection requir- 
ing the foreclosure of a construction 
lien within one year requires no spe- 
cific court order to be entered upon 
the failure of the lienor to timely 
meet this statutory limitation. In- 
stead, the failure to foreclose within 
one year under F.S. §713.22(1) 
causes the lien to expire as a mat- 
ter of law. See Regal Wood Products, 
Inc., v. First Wisconsin National 
Bank of Milwaukee, 347 So. 2d 643 
(Fla. 4th DCA 1977) (“The subcon- 
tractor, having failed to bring an 
action to enforce its lien within one 
year after the claim of lien was re- 
corded, no longer has a right of ac- 
tion on its claim of lien.”). Moreover, 
the Regal Wood Products, Inc., court 
further confirmed that the transfer 
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of the lien to a transfer bond under 
F.S. §713.24 would not change the 
situation. This is because the fun- 
damental purpose of the one-year 
statute of limitations is the speedy 
determination of construction lien 
claims. Harris Paint Company v. 
Multicon Properties, Inc., 326 So. 2d 
43 (Fla. lst DCA 1976). 

In a series of cases on the statu- 
tory one-year time limitation to fore- 
close construction liens under F:S. 
§713.22(1), the courts have been 
called upon to determine the “rela- 
tion back” of pleadings in the appli- 
cation of the statute. In so doing, the 
courts have not hesitated to apply 
Fla. R. Civ. P. 1.190(c) to allow fore- 
closures of a construction lien even 
when amended pleadings were filed 
beyond the one-year period. Associ- 
ated Television and Communications, 
Inc. v. Dutch Village Mobile Homes 
of Melbourne, Ltd., 347 So. 2d 746 
(Fla. 4th DCA 1977); B&H Sales, Inc., 
v. The Fusco Corporation, 342 So. 2d 
105 (Fla. 2d DCA 1977); Scarfone v. 
Marin, 442 So. 2d 282 (Fla. 2d DCA 
1983). But amending a claim of lien 
does not toll the one-year statute to 
enforce the lien foreclosure. Hoepner 
& Associates, Inc., v. Stewart Gilman 
Company, Inc., 648 So. 2d 854 (Fla. 
5th DCA 1995). Nor does a notice of 
recommencement extend the one- 
year statute beyond one year as mea- 
sured from the original claim of lien 
date. Foy v. Mangum, 528 So. 2d 1331 
(Fla. 5th DCA 1988). 

The statutory scheme and inter- 
play between F.S. §§713.21 and 
713.22 allows an owner to choose a 
procedure to force a lienor to take 
action. While F.S. §713.21(4) re- 
quires the lienor to foreclose a claim 
of lien or show cause why the lien 
should not be discharged within 20 
days, F.S. §713.22(2) permits an 
owner to shorten the one-year period 
in subsection (1) of the statute down 
to a period of 60 days by recording a 
“notice of contest of lien” in the 
clerk’s office. The statute includes a 
suggested form for the notice and 
further states: 

The lien of any lienor upon whom such 
notice is served and who fails to insti- 
tute a suit to enforce his or her lien 


within 60 days after service of such no- 
tice shall be extinguished automatically. 
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Some courts stress 
the unyielding rigidity 
of special statutory 
proceedings and 
in so doing refuse 
the flexible approach 
by the discretionary 
use of a rule of 
procedure. 


The clerk shall mail a copy of the notice 
of contest to the lien claimant at the 
address shown in the claim of lien or 
most recent amendment thereto and 
shall certify to such service on the face 
of such notice and record the notice. Ser- 
vice shall be deemed complete upon 
mailing. 

As in the case of F.S. §713.21(4), 
the purpose of contesting the lien by 
filing a notice is to speed up the 
lienor’s extended one-year statutory 
right to foreclose. Boston v. Ames 
Appliance Center, Inc., 312 So. 2d 
548 (Fla. 3d DCA 1975). 

Moreover, the notice of contest of 
lien shortens the one-year period for 
claims against an FS. §713.23 pay- 
ment bond and an F.S. §713.24 
transfer bond down to 60 days. 

Shortening the process for fore- 
closing a construction lien under 
§713.22(2) has generated its own 
line of cases as did the shortening 
process under F.S. §713.21(4). In 
Jack Stilson & Co., v. Caloosa 
Bayview Corporation, 278 So. 2d 282 
(Fla. 1973), the Supreme Court held 
that the filing of an amended claim 
of lien did not toll the running of the 
60-day period under a notice of con- 
test of lien requiring the lien claim- 
ant to foreclose or lose its lien rights. 
The Fifth District in Site-Prep, Inc., 
v. TAI, 472 So. 2d 766 (Fla. 5th DCA 
1985), faced the question of whether 
the time required for responding to 
a notice of contest of lien included 
the date of service. The appellate 
court stated rather adroitly, “The 
uniform rule in computing time 


periods is that the first day of the 
period is excluded from the compu- 
tation, and the last is included.” (Ci- 
tations omitted). The court’s use of 
the phrase “uniform rule” is particu- 
larly interesting by its avoiding ref- 
erence to a rule of procedure in ex- 
cluding the date of service. Had the 
court referenced the rule of proce- 
dure instead of the nondescript “uni- 
form rule,” the additional problem 
to be considered would involve the 
continuing question of using a pro- 
cedural rule in a special statutory 
proceeding. 

In Lehmann Development Corpo- 
ration v. Nirenblatt, 629 So. 2d 1098 
(Fla. 2d DCA 1994), the court faced 
up to the question of whether to ap- 
ply a rule of procedure to the time 
period for enforcing a construction 
lien under FES. §713.22(1). In so do- 
ing, the court stated, “In this case 
we are called upon to decide 
whether the method of time compu- 
tation prescribed by Florida Rule of 
Civil Procedure 1.090 (a) applies to 
the time period within which an ac- 
tion to enforce a construction lien 
must be commenced under 
§713.22(1), Florida Statutes (1991).” 
The Lehmann court was confronted 
with a situation where the 365th 
day fell on a Sunday so that if the 
special statutory proceedings were 
to be applied strictly, the one-year 
statute would prohibit the filing of 
an action on the following day. The 
court declined to do this and ruled 
that Fla. R. Civ. P. 1.090(a) applies, 
thus allowing for a timely filing the 
following Monday. 

The horns of the dilemma are ap- 
parent. Fla. R. Civ. P. 1.010 sets forth 
that the rules apply to all actions 
“of a civil nature and all special 
statutory proceedings in the circuit 
court and county courts... .” At the 
same time this rule also states: “The 
form, content, procedure, and time 
for pleadings in all special statutory 
proceedings shall be as prescribed 
by the statutes governing the pro- 
ceedings unless these rules specifi- 
cally provide to the contrary.” Spe- 
cial statutory proceedings such as 
FS. §713.21 and §713.22 con- 
trolling the discharge of construc- 
tion liens set up the time limita- 


tions within the statute, and of 
course, time, together with form, 
content, and procedure are sup- 
posed to be governed by the stat- 
ute. In fact, absent a specific con- 
flict, the Rules of Civil Procedure 
are considered inapplicable to spe- 
cial statutory proceedings. Yet, the 
struggle to properly apply the 
statutory procedure versus a rule 
of civil procedure does not always 
provide a bright line. Thus, some 
courts stress the unyielding rigid- 
ity of special statutory proceedings 


and in so doing refuse the flexible 
approach by the discretionary use 
of a rule of procedure. 

The safest practice, of course, is 
to stay well within the one-year en- 
forcement period or well within the 
statutory shortening of the one-year 
enforcement period down to 20 days 
under FS. §713.21(4) or down to 60 
days under F.S. §713.22(2). The risk 
of having your client’s construction 
lien discharged is thereby avoided, 
and the merits of the lien can be 
tested on a substantive basis. OQ 
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Summer is here! A relaxed pace. Moments spent gazing at sunsets and 
taking quiet walks along the beach. Dusting off that idea for a Florida 


Bar Journal article. 
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reader on issues of substantive law and practical concern to lawyers. Analy- 
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Lead articles may not be longer than 18 pages, including endnotes, and will be 
reviewed by members of The Florida Bar Journal Editorial Board. The board, which 
is composed of lawyers practicing various areas of law, has discretion over the ac- 
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The Incredible Taxpayer: 
The U.S. Tax Court and I.R.C. §7491 


by Stephen G. Salley and Anthony J. Scaletta 


s part of the Internal 
Revenue Service Re- 
structuring and Reform 
Act of 1998, Congress 
enacted new Internal Revenue Code 
§7491(a). This “new” statute pro- 
vides, in part, that if a taxpayer in- 
troduces credible evidence with re- 
spect to any factual issue relevant 
to ascertaining the taxpayer’s liabil- 
ity, and has complied with certain 
substantiation and record-keeping 
requirements imposed by the Inter- 
nal Revenue Code, then the burden 
of proof in any court proceeding 
with respect to such issue is on the 
Internal Revenue Service.' The new 
statute applies to court proceedings 
arising in connection with exami- 
nations beginning after July 22, 
1998.” Given the time it takes for a 
tax audit to move from initial ad- 
ministrative examination to litiga- 
tion, to date there have been few 
published opinions interpreting 
§7491(a), a provision in the law for 
nearly four years. The U.S. Tax 
Court, in Griffin v. Comm’, T.C. 
Memo 2002-6 (2002), and the U.S. 
Court of Appeals for the Eighth Cir- 
cuit, in Griffin v. Comm’r, 315 F.3d 
1017 (8th Cir. 2003), have provided 
one of the first windows into how 
the statute may impact taxpayers, 
their counsel, and the IRS’s own 
attitude toward tax litigation. 

By enacting I.R.C. §7491 into law, 
Congress attempted to address the 
perceived concern that individual 
and small business taxpayers are 
frequently at an unfair disadvan- 
tage when litigating with the IRS.* 
The disadvantage derives, in part, 
from the rules regarding the bur- 


By enacting §7491 
into law, Congress 
attempted to address 
the perceived concern 


that individual and small 
business taxpayers are 


frequently at an unfair 
disadvantage when 
litigating with the IRS. 


den of proof in tax litigation. His- 
torically, the statutory notice of de- 
ficiency has been presumed to be 
correct and the taxpayer is forced 
to assume the initial burden of com- 
ing forward not only with prima fa- 
cie evidence to support a finding 
contrary to that of the notice of de- 
ficiency, but also must carry the ul- 
timate burden of persuasion on the 
merits of the dispute.‘ This burden 
on taxpayers to disprove an assess- 
ment has left taxpayer representa- 
tives with a sense that they begin 
many factual cases climbing uphill, 
the presumption of correctness of 
the notice of deficiency becoming 
the handicap in a litigation race, 
with all ties going to the house, the 
Internal Revenue Service.* 

Since the most frequent trier of 
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fact and law in tax cases is the U.S. 
Tax Court,* the procedures and ap- 
proaches implemented by that court 
with respect to the burden of proof 
are key in establishing the “hazards 
of litigation” assessments of the IRS 
and the taxpayer and, hence, not 
only for the trials themselves but 
the very process of tax dispute 
settlement. Because of this indirect 
“trickle down” influence over the 
totality of the tax process, the Tax 
Court’s attitude toward evidence 
and persuasion color the entire at- 
mosphere of tax audit and dispute. 

In enacting I.R.C. §7491, Con- 
gress sought to implement a litiga- 
tion regime very different from that 
under the “presumption of correct- 
ness” for the Commissioner’s find- 
ings, and requiring that facts as- 
serted by a taxpayer be accepted as 
evidence shifting the burden of 
proof to disprove the assertion of the 
IRS, so long as the taxpayer meets 
minimum standards of credibility.’ 
If this express Congressional intent 
is thoughtfully implemented by re- 
viewing courts, §7491 may effect a 
quiet revolution, rebalancing the 
playing field between the IRS and 
the taxpayer in the hundreds of fac- 
tual tax disputes in which subjec- 
tive intent, behavior, business pur- 
pose, valuation, or other issues 
subject to testimony by a taxpayer 
on his or her own benefit is treated 
presumptively as real evidence 
rather than merely special plead- 
ing. 

Historically, the Tax Court, like 
all courts and triers of fact, has been 
able to disregard testimony of a tax- 
payer, utilizing the rubric that it 


— 


need not accept mere “self-serving” 
or implausible evidence.* Not sur- 
prisingly, when the Tax Court labels 
evidence as “self-serving” it is usu- 
ally signaling that such evidence is 
about to be disregarded, virtually as 
an exercise of judicial notice or clair- 
voyance, leaving the commissioner 
armed with a now unrebutted pre- 
sumption of correctness. Inside the 
tangle of cases dealing with “self- 
serving” testimony reside a motley 
of often unanalyzed law and atti- 
tudes which, if §7491(a) is to be re- 
spected, will require the Tax Court 
(and indeed all courts with tax ju- 
risdiction) to revisit and analyze 
with greater precision. Simply 
stated, the courts will need to accom- 
modate §7491 by determining the 
threshold for credibility.® 

Under the new statute, the bur- 
den of proof shifts to the IRS when 
the taxpayer introduces “credible 
evidence” with respect to a factual 
issue. The legislative history defines 
credible evidence broadly: 
[T]he quality of evidence which, after 
critical analysis, the court would find 
sufficient upon which to base a decision 
on the issue if no contrary evidence were 
submitted (without regard to the judi- 
cial presumption of IRS correctness.) A 
taxpayer has not produced credible evi- 
dence for these purposes if a taxpayer 
merely makes implausible factual asser- 
tions, frivolous claims, or tax protestor- 
type arguments." 
The second sentence defines cred- 
ibility in the negative, not as requir- 
ing inherent believability or plausi- 
bility but, instead, as not being 
frivolous or implausible. How the 
courts apply this standard is the key 
to the future effectiveness of §7491. 

In Griffin, the Tax Court provided 
taxpayers with a glimpse into how 
narrowly it would apply this stat- 
ute. The U.S. Court of Appeals for 
the Eighth Circuit approach in va- 
cating the Tax Court’s decision in 
Griffin may signal a sea change, 
forcing the Tax Court and the IRS 
to scrutinize more sympathetically 
what appears to be either “self-serv- 
ing” or uncorroborated testimony. 

The taxpayer, in Griffin, owned all 
of the stock of a subchapter S corpo- 
ration which, in turn, owned 60 per- 
cent of two distinct partnerships." 
Each of the partnerships owned 


commercial real property. The tax- 
payer, however, owned no interest 
in the real properties owned by these 
partnerships other than indirectly 
through his ownership of the sub- 
chapter S corporation. In order to 
allow each partnership to secure fi- 
nancing for its real property, the 
taxpayer personally guaranteed cer- 
tain notes for each of the partner- 
ships. In addition, the taxpayer per- 
sonally paid real property taxes that 
had accrued with respect to each 
partnership’s real property. On his 
federal income tax return, the tax- 
payer claimed the real property tax 
payments as a deductible expense.” 

The IRS selected the taxpayer’s 
return for audit, and 
recharacterized the payment of the 
real property taxes by the taxpayer 
as capital contributions to the sub- 
chapter S corporation and as a de- 
ductible expense of each of the part- 
nerships. This recharacterization 
resulted in a flow-through to the 
taxpayer of only 60 percent of the 
deductions he had initially claimed 
personally. 

The taxpayer filed a petition in 
the U.S. Tax Court claiming that the 
payment of the real property taxes 
by the taxpayer were individually 
deductible by the taxpayer.'® The 


issue at trial was whether the tax- 
payer was engaged in a trade or 
business, and, if so, whether the 
taxpayer’s payment of the real prop- 
erty taxes were attributable to an 
ordinary and necessary expense of 
that trade or business or as a pay- 
ment to protect such business. The 
taxpayer testified that he had been 
a building contractor and land de- 
veloper for 30 years; that the mak- 
ers of the partnership loans were 
looking to the taxpayer to satisfy the 
real property tax assessments; and 
that if he had not satisfied the tax 
assessment he would have been sub- 
ject to a judgment which could have 
been executed against his other 
property holdings. Significantly, the 
IRS did not present any witnesses 
at all. The IRS’s entire trial evidence 
consisted of merely cross-examina- 
tion of the witnesses and reliance on 
its presumption of correctness. 

In ruling for the IRS, the Tax 
Court remarked that “[t]he only evi- 
dence regarding the nature of [the 
taxpayer’s] business activities con- 
sists of [the taxpayer’s] summary 
and uncorroborated testimony.” 
The Tax Court determined that the 
“sparse evidence” introduced by the 
taxpayer would not be sufficient 
upon which to base a decision on the 


Well, that certainly is a nice speedy verdict you've brought us, 
ladies and gentlemen. Problem is, we haven't started the trial yet. 
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issue as to whether the taxpayer 
was actually engaged in a trade or 
business. In addition, the Tax Court 
found that the “only” evidence that 
the partnerships’ lenders looked to 
the taxpayer to satisfy the delin- 
quent tax assessments, or that if the 
taxpayer had not made the tax pay- 
ments he would have been subject 
to risk of judgment brought against 
him, was the taxpayer’s own uncor- 
roborated testimony. The Tax Court 
found no evidence to indicate how 
the failure of the taxpayer to make 
the tax payments would have re- 
sulted in damage to the taxpayer’s 
reputation or creditworthiness 
other than the taxpayer’s oral testi- 
mony that he made the payments 
“in order to preserve [his] integrity 
and [his] standing with the bank, 
and [his] good name and goodwill.” 
The Tax Court ruled, in short, that 
the taxpayer had failed to introduce 
“credible” evidence to support his 
position. The taxpayer appealed. 
In vacating the order of the Tax 
Court and remanding the case for 
further proceedings, the U.S. Court 
of Appeals for the Eighth Circuit 
provided some insight into the “cred- 
ible evidence” standard with respect 
to I.R.C. §7491(a).'* In reviewing the 
Tax Court’s interpretation of 
§7491(a), the Eighth Circuit, inter- 
estingly, adopted the definition of 
the term “credible evidence” sug- 
gested by the IRS itself, a definition 
which is sensible, consistent with the 
law’s underlying purpose, and derived 
from the legislative history. . . .Accord- 
ingly, .... “credible evidence,” for pur- 
poses of interpreting and applying [Sec- 
tion] 7491(a)(1), is “the quality of 
evidence which, after critical analysis, 
the court would find sufficient upon 
which to base a decision on the issue if 
no contrary evidence were submitted 


(without regard to the judicial presump- 
tion of IRS correctness).”!” 


The Eighth Circuit went on to hold: 


[v]iewing [the taxpayer’s] testimony in 
the absence of any evidence or pre- 
sumptions to the contrary, we conclude 
that [the taxpayer] did produce suffi- 
cient “credible evidence” to support 
[the] personal deductions of the real 
property tax payments at issue. We 
therefore hold that the Tax Court erred 
in failing to shift to the [IRS] the bur- 
den to provide the non-applicability of 


the [exception to the general rule{ja’ 


the present case.'® 
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As the legislative 
history seems 

to imply, taxpayer 
evidence is evidence 
unless it reaches the 
level of implausibility, 
frivolousness, or tax 

protest nonsense. 


The Eighth Circuit acknowledged 
that it was not resolving the merits 
of the deficiency issues, because it 
could not determine on the record 
before it whether the IRS had met 
its burden of proof. It was not suffi- 
cient to summarily conclude that the 
outcome would be the same regard- 
less of who bears the burden of proof; 
otherwise, the new statute would 
have no meaning. The Eighth Cir- 
cuit cautioned, however, that if the 
Tax Court, upon remand, reached 
the same conclusion without hold- 
ing a new hearing or taking addi- 
tional evidence, it would require an 
explanation as to how the existing 
record justifies the conclusion that 
the IRS carried its burden of proof.'® 
In short, the Eighth Circuit took se- 
riously the phrase “after critical 
analysis” in rejecting self-serving or 
allegedly implausible evidence. 

The Eighth Circuit’s interpreta- 
tion of I.R.C. §7491(a) in Griffin 
could be the beginning of a new era 
in the adversarial relationship be- 
tween the IRS and taxpayers, or it 
may become a mere footnote. The 
answer, of course, will lie not only 
with the Tax Court, but also with 
each individual court of appeals, 
since the appellate courts will be the 
ones asked to grade the Tax Court 
on whether it has, in fact, properly 
overseen the shift of the burden of 
proof. The new statute should, at a 
minimum, require the Tax Court 


(and other courts with tax jurisdic- 
tion) to add crispness to its analy- 
sis of taxpayer testimony. In addi- 
tion, the new statute may 
fundamentally change the at times 
passive role of the IRS in a Tax 
Court trial, often little more than 
cross-examination of taxpayer wit- 
nesses and reliance on the presump- 
tion of correctness, as in Griffin. As 
the new statute gains a foothold, the 
Tax Court should require the IRS 
to shoulder its new burden of proof 
with the same enthusiasm it previ- 
ously insisted it be imposed on tax- 
payers. As the legislative history 
seems to imply, taxpayer evidence 
is evidence unless it reaches the 
level of implausibility, frivolous- 
ness, or tax protest nonsense. 

By the same token, taxpayer coun- 
sel would be ill-advised to rely on 
uncorroborated taxpayer testimony 
where any corroboration is available. 
The level of “credibility” is inherently 
a matter for the trier of fact. Fre- 
quently, the pressures both from the 
taxpayer (to minimize the expense of 
preparation for and trial itself) or 
from the court (to stipulate cases, re- 
duce time for trial, reduce cumula- 
tive witnesses, and the like) result 
in preparation for trial which is all 
to often “bare bones.” Perhaps the In- 
ternal Revenue Manual’s guidance 
for district counsel, in dealing with 
preparation and with the burden of 
proof and the presumption of correct- 
ness, is now equally applicable to 
taxpayers preparing for trial, even 
when they believe §7491 will shift 
the burden of proof. The Internal 
Revenue Manual instructs district 
counsel to “develop, to the extent 
practicable, all affirmative evidence 
to sustain the commissioner’s deter- 
mination, even though [the taxpayer] 
has the burden of proof on the is- 
sues,” and not to rely solely on cross- 
examination of the taxpayer and the 
taxpayer’s witnesses.”° 

While many taxpayer representa- 
tives who have litigated in the Tax 
Court have found this advice hon- 
ored in the breach by district coun- 
sel who have been, at times, all too 
ready to rely on the presumption of 
correctness, the same may well be 
true of taxpayer counsel overly re- 


lying on §7491. Credibility under 
the statute will require taxpayer 
counsel to establish both the logi- 
cal backdrop for taxpayer testimony 
(plausibility) and whatever consis- 
tent testimony or evidence is avail- 
able to undergird the taxpayer’s tes- 
timony (corroboration). Both at 
administrative appeal and trial, the 
minimum level of proof adduced by 
the taxpayer, in the words both of 
the IRS and of the Eighth Circuit, 
must meet the test of “critical analy- 
sis.” O 


1 The new statute reads as follows: 
“(a) BURDEN SHIFTS WHERE TAX- 
PAYER PRODUCES CREDIBLE EVI- 
DENCE. - 

(1) GENERAL RULE. - If, in any court 
proceeding, a taxpayer introduces cred- 
ible evidence with respect to any factual 
issue relevant to ascertaining the liabil- 
ity of the taxpayer for any tax imposed 
by subtitle A or B, the Secretary shall 
have the burden of proof with respect to 
such issue. 

(2) LIMITATIONS. - Paragraph (1) shall 
apply with respect to an issue only if — 
(A) the taxpayer has complied with the 
requirements under this title to substan- 
tiate this item; 

(B) the taxpayer has maintained all 
records required under this title and has 
cooperated with reasonable requests by 
the Secretary for witnesses, information, 
documents, meetings, and interviews; 
and 

(C) in the case of a partnership, corpora- 
tion, or trust, the taxpayer is described 
in section 7430(c)(4)(A)(Gi). 
Subparagraph (C) shall not apply to any 
qualified revocable trust (as defined in 
section 645(b)(1)) with respect to liabil- 
ity for tax for any taxable year ending 
after the date of the decedent’s death and 
before the applicable date (as defined in 
section 645(b)(2)). 

(3) COORDINATION -— Paragraph (1) 
shall not apply to any issue if any other 
provision of this title provides for a spe- 
cific burden of proof with respect to such 
issue.” 

? Neither the statute nor its legislative 
history defines the term “examination” 
for purposes of the effective date. In 
Jombo v. Comm’r, T.C. Memo 2002-273, 
the Tax Court treated the taxpayer’s ex- 
amination as beginning on the date the 
IRS sent the taxpayer a letter informing 
the taxpayer that his income tax return 
had been selected for examination. In 
O'Toole v. Comm’r, T.C. Memo 2002-265, 
the Tax Court ruled that the examina- 
tion began when the IRS requested tran- 
scripts of third-party reports showing 
amounts paid to the taxpayer. 

3-H. Conr. Repr. No. 105-599 (1998). 

4 See Rockwell v. Comm’r, 512 F.2d 882 
(9th Cir. 1975). The initial presumption 
that the statutory notice of deficiency is 
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presumed to be correct is a “procedural 
device” which requires the taxpayer to 
come forward with enough evidence to 
support a finding contrary to that of the 
notice of deficiency. After satisfying this 
procedural burden, the taxpayer must 
still carry the ultimate burden of proof 
or persuasion. Id. 

> The Internal Revenue Service’s 
Manual for District Counsel cautions 
against blithe reliance on the statutory 
presumption but the experiences of the 
authors is that district counsel can and 
do rely on the taxpayer’s burden to drive 
trial stipulations, discovery, and witness 
examinations. See INTERNAL REVENUE 
Manuat §35.5.1.2. The manual states, in 
part, that “[a]n attorney should not rely 
solely upon cross-examination of the pe- 
titioner and petitioner’s witnesses to es- 
tablish the respondent’s case if there is 
affirmative evidence available which can 
be presented on behalf of respondent” Jd. 

5 The U.S. Tax Court is the primary pre- 
payment tribunal for tax-related litiga- 
tion. If a taxpayer chooses to litigate in 
the U.S. Court of Claims or the U.S. dis- 
trict courts, the taxpayer is required to 
first pay all taxes, penalties, and inter- 
est, and then litigate his claim in the form 
of a refund action. The other prepayment 
tribunal is the U.S. Bankruptcy Courts, 
but the external restrictions on the abil- 
ity of a taxpayer to file for bankruptcy 
makes this forum unavailable in most 
common tax disputes. 

7 H. Conr. Rept. No. 105-599 (1998). 

8 See Chin v. Comm’, T.C. Memo 2003- 
30 (2003) (“we do not need to accept self- 
serving testimony without corroborating 
evidence,”); Niedringhaus v. Comm’r, 99 
T.C. 202 (1992) (“The Court is not re- 
quired to accept petitioner’s self-serving 
testimony.”); Tokarski v. Comm’, 87 T.C. 
74 (1986) (“Under all the circumstances, 
we are not required to accept the self- 
serving testimony of petitioner or that of 
his mother as gospel.”). 


® When the Tax Court labels taxpayer 
testimony as self-serving or uncorrobo- 
rated, it usually summarily disregards 
such testimony as evidence. See Woodall 
v. Comm’r, T.C. Memo 2002-318 (2002); 
Hastings v. Comm’r,T.C. Memo 2002-310 
(2002); Mantakounis v. Comm’r, T.C. 
Memo 2002-306 (2002); Penfield v. 
Comm’r, T.C. Memo 2002-254 (2002). 
While the decision on the merits of these 
cases may not be objectionable, the evi- 
dentiary analysis with respect to the 
taxpayer’s testimony should be revisited 
in light of the new statute. 

10H. Conr. Repr. No. 105-599 (1998) (em- 
phasis added). 

1 Griffin v. Comm’, T.C. Memo 2002-6 
(2002). 

13 Under normal circumstances, a tax- 
payer may not deduct a payment made 
on another’s behalf unless the payment 
represents an ordinary and necessary ex- 
pense of the taxpayer’s own business. 
There is an exception to this rule, how- 
ever, where a taxpayer may deduct the 
payment of expenses of a third party if 
the payment qualifies an ordinary and 
necessary expense of the taxpayer’s own 
business or trade. Jd. Generally, the cases 
which have allowed deductions under the 
exception to the general rule involve a 
taxpayer’s payment of financial obliga- 
tions of a third party in financial distress. 
The cases generally require the taxpayer 
to show direct and proximate adverse 
consequences to the taxpayer’s own busi- 
ness from the failure to pay the other 
party’s obligations. Id. 

4 Td. (emphasis added). 

16 Griffin v. Comm’r, 315 F.3d 1017. 

1 Td. (internal citations omitted) (em- 
phasis added). 

20 INTERNAL REVENUE MANuAL §35.5.1.2. 
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Criminal Law 


Is That a Serious Bodily Injury? 
Analysis of Forced Blood 
Draws Under F.S. §316.1933(1) 


nder Florida law, a law 
enforcement officer may 

obtain a blood sample, 

by use of reasonable 

force if necessary, if the officer has 
probable cause to believe a motor 
vehicle driven by a suspect under 
the influence of alcoholic beverages 
has caused the death or serious 
bodily injury of a human being.' 
“Serious bodily injury” is defined as 
“an injury to any person, including 
the driver, which consists of a physi- 
cal condition that creates a substan- 
tial risk of death, serious personal 
disfigurement, or protracted loss or 
impairment of the function of any 
bodily member or organ.”* Although 
the definition of “serious bodily in- 
jury” in FS. §316.1933(1)(b) seems 
relatively precise, the dearth of 
Florida case law on the subject may 
propagate uncertainty among law 
enforcement officers, as well as 
practicing attorneys, regarding 
when a forced blood draw under 
§316.1933(1) is appropriate. 
Florida case law reveals that 
“common sense” may indicate when 
a forced blood draw under 
§316.1933(1) is appropriate. For 
example, in Gerlitz v. State, 725 So. 
2d 393 (Fla. 4th DCA 1998), an ac- 
cident occurred involving a pickup 
truck and a bicycle. The bicyclist 
suffered a broken back from the 
accident and was being transported 
to the hospital when the investigat- 
ing officer arrived on the scene. The 
investigating officer smelled an al- 
coholic beverage on the breath of 
the pickup truck driver and sub- 
jected him to a compelled blood al- 
cohol test. The trial court denied the 
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Florida case law 
reveals that 
“common sense” 
may indicate 
when a forced 
blood draw under 
F.S. §316.1933(1) 
is appropriate. 


pickup truck driver’s motion to sup- 
press the results of the blood test, 
and the Fourth District Court of 
Appeal affirmed the trial court’s 
ruling. The Fourth District’s deci- 
sion in Gerlitz complies with “com- 
mon sense” because few people 
would contend that a broken back 
does not qualify as a “serious bodily 
injury.” Nevertheless, “common 
sense” is much less helpful when 
addressing whether injuries less 
severe than a broken back consti- 
tute “serious bodily injuries” under 
§316.1933(1). 

During a Monday Night Football 
featured game in November of 
1985, New York Giants linebacker 
Lawrence Taylor sacked Washing- 
ton Redskins quarterback Joe 
Theismann.* The ubiquitous Mon- 
day Night Football cameras cap- 
tured the shockingly gruesome im- 
pact of the play. The result of 
Taylor’s bone-crushing blow was a 


compound fracture to Theismann’s 
lower leg, an injury which ended his 
professional football career. Most 
individuals familiar with this grim 
incident would agree that 
Theismann suffered a serious 
bodily injury under any definition 
of the term. At least one Florida 
appellate court, however, has held 
an injury similar to Theismann’s 
may not necessarily constitute a 
“serious bodily injury” under 
§316.1933(1). 

At approximately 4 a.m. on 
March 8, 2001, a woman drove onto 
the center median of a major south 
Florida roadway and struck a tree 
head-on. The impact of the crash 
caused major damage to the vehicle. 
A police officer responded to the 
scene and spoke with witnesses who 
observed the crash. The witnesses 
told the police officer that the 
woman’s vehicle just went off the 
road right into the tree. The 
weather was clear at the time of the 
accident; the roadways were dry; 
and no other cars were headed the 
same direction as the car involved 
in the accident. 

The police officer made contact 
with the woman at the scene of the 
accident and noticed a strong odor 
of alcohol coming from her facial 
area when she spoke. The woman 
sustained injuries to her legs from 
the accident and she stated she did 
not know what happened. Fire res- 
cue arrived at the scene and trans- 
ported the woman to the hospital. 
The woman sustained a compound 
fracture to her right ankle and a 
fracture of her left ankle in the ac- 
cident. The compound fracture to 


the woman’s right ankle required 
surgery. The woman’s injuries were 
so severe that she was “out of com- 
mission” for two months after the 
crash. 

The police officer proceeded to the 
hospital, made contact with the 
woman, and again noticed the odor 
of alcohol when she spoke. The po- 
lice officer obtained two samples of 
the woman’s blood. The results of 
the blood tests showed that the 
woman’s blood alcohol level was .15 
and .14, respectively. Although the 
woman admitted she had been 
drinking the night of the incident, 
she filed a motion to suppress the 
results of the blood tests. The trial 
court granted the woman’s motion 
to suppress, and the appellate court 
upheld the trial court’s ruling.’ 

In State v. Schreiber, 835 So. 2d 
344, 347 (Fla. 4th DCA 2003), the 
appellate court affirmed the trial 
court’s ruling on the motion to sup- 
press and held the police officer 
lacked authority to conduct a forced 
blood draw under §316.1933(1) be- 
cause “the only injury resulting from 
the accident was Schreiber’s two 
fractured ankles, from which she 
fully recovered.” The court stated 
the police officer had no probable 
cause to believe the woman’s opera- 
tion of the vehicle had resulted in 
the death or serious bodily injury of 
a human being.’ The court relied on 
dicta in a civil case, Galgano v. 
Buchanan, 783 So. 2d 302 (Fla. 4th 
DCA 2001), to support its conclu- 
sion. 

In Galgano, the appellate court 
stated that the plaintiff’s broken leg 
(which constituted a five-percent 
permanent impairment) was not a 
“serious bodily injury” as defined in 
§316.1933(1). The Galgano opinion 
did not indicate whether the 
plaintiff’s injury 1) was a compound 
fracture, 2) was severe enough to 
require surgery, or 3) put the plain- 
tiff “out of commission” for several 
months. Depending on the circum- 
stances, it seems logical to conclude 
that a broken bone may or may not 
qualify as a serious bodily injury 
under §316.1933(1). For example, 
the compound fracture of Joe 
Theismann’s leg obviously created 


a substantial risk of death, serious 
personal disfigurement, or pro- 
tracted loss or impairment of the 
function of any bodily member or 
organ. In contrast, it is unlikely that 
the broken ankle sustained by 
Philadelphia Eagles quarterback 
Donovan McNabb during the first 
quarter of a November 17, 2002 foot- 
ball game would constitute a seri- 
ous bodily injury because he played 
the remainder of the game despite 
the injury and returned to action 
less than two months later.® The 
Schreiber court’s reliance on 


Galgano appears misplaced because 
the plaintiff in Galgano suffered a 
broken leg of unknown severity 
while the defendant in Schreiber 
sustained two broken ankles (one of 
which was a compound fracture that 
required surgery). 

Although there was a paucity of 
Florida case law regarding this mat- 
ter prior to Schreiber,’ cases from 
several other jurisdictions have held 
that a compound fracture consti- 
tutes a serious bodily injury under 
analogous circumstances. For ex- 
ample, in United States v. Brown, 
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2002 WL 31529016 (10th Cir. 2002), 
the 10th Circuit Court of Appeals 
held that a compound fracture of a 
victim’s leg sustained during the 
defendant’s assault constituted a 
serious bodily injury. Similar results 
were reached in Gilmore v. State, 
1999 WL 976499 (Tex. Ct. App. 
1999) (victim’s ankle fracture dislo- 
cation constituted a serious bodily 
injury), and United States v. Garcia- 
Camacho, 122 F.3d 1265 (9th Cir. 
1997) (victim’s severely broken 
ankle was a serious bodily injury). 
Despite this persuasive authority, 
the Schreiber court affirmed the 
trial court’s ruling because “the only 
injury resulting from the accident 
was Schreiber’s two fractured 
ankles, from which she fully recov- 
ered.”® 

A close reading of §316.1933(1) 
reveals that a law enforcement of- 
ficer may obtain a forced blood draw 
even if nobody truly sustains a seri- 
ous bodily injury as a result of the 
accident. Under §316.1933, a law 
enforcement officer may obtain a 
blood sample, by use of reasonable 
force if necessary, if he or she has 
probable cause to believe a motor 
vehicle driven by a suspect under 
the influence of alcoholic beverages 
has caused the death or serious 
bodily injury of a human being. The 
Second District’s decision in State v. 
Catt, 28 Fla. L. Weekly D341 (Fla. 
2d DCA Jan. 31, 2003), provides an 
excellent illustration of this point. 

In Catt, the defendant was driv- 
ing a vehicle and collided with an- 
other truck that was pulling a boat. 
The impact caused the passenger 
door of the defendant’s car to open, 
and the defendant’s toddler daugh- 
ter was ejected from the vehicle. The 
child hit the pavement and rolled to 
the side of the roadway. Police offic- 
ers and emergency medical techni- 
cians (EMTs) responded to the 
scene. The EMTs evaluated the child 
and were concerned about possible 
serious head or internal injuries. 
The EMTs decided to have the child 
airlifted to the hospital to determine 
the extent of her injuries. The po- 
lice officers smelled alcohol on the 
defendant’s breath. After the child 
was airlifted from the scene, the 
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police ordered a blood draw pursu- 
ant to §316.1933. 

The trial court found that the po- 
lice officers did not have probable 
cause to believe that “serious bodily 
injuries” resulted from the accident 
and granted the defendant’s motion 
to suppress the results of the blood 
test. The Second District, however, 
reversed the trial court’s decision 
and stated, “The fact that the child 
had been ejected from the car and 
rolled on the road, combined with 
the fact that the EMTs had decided 
to airlift her to an out-of-county hos- 
pital, was sufficient to support a 
common sense conclusion that the 
child suffered serious bodily injuries 
in the accident.”® 

Although the Catt opinion does not 
indicate whether the defendant’s 
child actually sustained a “serious 
bodily injury” as a result of the acci- 
dent, such a fact is irrelevant when 
addressing the propriety of a forced 
blood draw under §316.1933(1). The 
plain language of §316.1933(1) per- 
mits a law enforcement officer to 
force a blood draw if he or she has 
probable cause to believe a motor 
vehicle driven by a suspect under the 
influence of alcoholic beverages has 
caused the death or serious bodily 
injury of a human being. The focus 
of the statute is whether a law en- 
forcement officer has probable cause 
to force a blood draw, and nothing in 
§316.1933(1) requires that someone 
actually die or endure a serious 
bodily injury before admitting the 
test results of a forced blood draw 
into evidence. Therefore, a proper 
analysis under §316.1933(1) focuses 
on whether, based upon the facts 
available to law enforcement offic- 
ers at the time, the officers had prob- 
able cause to believe that a motor 
vehicle driven by or in the actual 
physical control of a person under 
the influence of alcoholic beverages 
had caused the death or serious 
bodily injury of a human being.'° 


Conclusion 

A proper analysis for determining 
the propriety of a forced blood draw 
pursuant to §316.1933(1) concen- 
trates on whether the law enforce- 
ment officer had probable cause to 


believe a motor vehicle driven by a 
suspect under the influence of alco- 
holic beverages had caused the 
death or serious bodily injury of a 
human being. Such an analysis 
should focus on the facts available 
to law enforcement officers at the 
time the blood draw is ordered be- 
cause §316.1933(1) does not require 
that someone actually die or endure 
a serious bodily injury before admit- 
ting the test results of a forced blood 
draw into evidence.'' Accordingly, 
courts and practitioners should re- 
frain from “Monday morning 
quarterbacking” when assessing 
whether a forced blood draw pursu- 
ant to §316.1933(1) was proper. UO 


1 Fra. Stat. §316.1933(1)(a) (2002). 

2 Fra. Stat. §316.1933(1)(b) (2002). 

3 Christine Brennan, Theismann Out 
for the Year, Redskins Win, WASHINGTON 
Post, November 19, 1985; Mike 
Broadhurst, Theismann gets the “Edu- 
cation Vacation” off to a rousing start, 
www.ntlfloortrends.com/CDA/ 
ShowCoveragelItem/ 
0,3622,24995,00.html. 

4 State v. Schreiber, 835 So. 2d 344 (Fla. 
4th D.C.A. 2003). 

5 Id. at 348. 

6 McNabb tosses 4 TDs with a broken 
ankle, www.sportingnews.com/nfl/ 
scoreboard/20021117/recap/21.html. 

7 In Whiddon v. State, 539 So. 2d 586 
(Fla. 1st D.C.A. 1989), the First District 
held that a compound fracture of the 
victim’s leg constituted a severe victim 
injury. Although the decision in Whiddon 
was made in the sentencing context, it 
suggests that a compound fracture may 
constitute a serious bodily injury under 
§316.1933(1). 

8 Schreiber, 835 So. 2d at 348. 

® Catt, 28 Fla. L. Weekly at D341. 

10 Fia. Stat. §316.1933(1)(a) (2002); 
Catt, 28 Fla. L. Weekly at D341. 

1 Catt, 28 Fla. L. Weekly at D341. 
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Family Law 


International Parental Child Abduction 
Part I: The Petitioner’s Case 


arental kidnappings are 

an unfortunate fact of life 

in this country and 

throughout the world. 
Through uniform adoption of the 
Parental Kidnapping Prevention 
Act (PKPA) and the UCCJA (Uni- 
form Child Custody and Jurisdic- 
tion Act), and its successor 
UCCJEA (Uniform Child Custody 
Jurisdiction and Enforcement Act), 
parents have the tools to restore 
preabduction status within the U.S. 
When a child is abducted abroad, 
obtaining return of the child can be 
particularly challenging legally, 
emotionally, and economically. It is 
possible and even probable that 
children who are abducted to the 
U.S. can be returned to their home 
country under the authority of The 
Convention on the Civil Aspects of 
International Abduction, done at 
the Hague on Oct. 25, 1980 (the 
“Hague Convention”), and The In- 
ternational Child Abduction Rem- 
edies Act, 42 U.S.C. §11601 et seq. 
(ICARA). Presently 62 countries 
have contracted to uphold the 
Hague Convention. 


Purpose and Scope 
of Hague Convention 

The Hague Convention is gen- 
erally intended to restore the pre- 
abduction status quo and to deter 
parents from crossing borders in 
search of a more sympathetic 
court.” The Hague Convention 
specifically protects custody deter- 
minations in the international 
context: 


The purpose of the Convention is “to 


by Rana Holz 


This article addresses 
the jurisdictional 
grounds and burden 
of proof of the 
petitioner in an 
international child 
abduction case. Next 
month, the defenses 
which can be raised 
by the parent or child 
in response to a 
petition for the return 
of a child will be 
explored. 


protect children internationally from 
the harmful effects of their wrongful 
removal or retention and to establish 
procedure to ensure their prompt re- 
turn to the state of their habitual resi- 
dence.” See Currier v. Currier, 845 F. 
Supp. 916, 920 (D.N.H. 1994). To this 
end, the Convention sets forth a care- 
fully delineated analytical framework 
for the application of its provisions. In 
accordance with these procedures, 
courts within signatory countries are 
to determine whether the children 
have been wrongfully removed from 
their place of habitual residence, and 
are not to overstep the scope of their 
authority by delving into and attempt- 


ing to resolve an underlying custody 
dispute. Hague Convention, Art. 19; 42 
U.S.C. §11601(b)(4).° 


Not a Custody Determination 

The Hague Convention does not 
permit a foreign court to determine 
the merits of an underlying custody 
claim. The foreign court is respon- 
sible only for deciding whether the 
child should be returned to his or 
her “home” state.‘ When all the re- 
quirements of the Hague Conven- 
tion are met, a “left-behind” parent 
may invoke the treaty to have his 
or her child returned.® “A decision 
under the Convention concerning 
the return of the child is not to be 
taken to be a determination on the 
merits of any custody issue.”® 
Rather, it is a determination of the 
issue of proper custody jurisdiction 
pursuant to an international treaty 
and federal law. 


Choice of Forum 

The petitioner has the choice of 
filing for relief in either the U.S. dis- 
trict court or circuit court, both hav- 
ing concurrent jurisdiction to ad- 
dress Hague matters. 


The Petitioner’s Case 

In seeking return of an abducted 
child, there are three components 
to a petitioner’s case under the 
Hague Convention. The first is es- 
tablishing the petitioner’s home 
country as the children’s habitual 
residence. The second is defining 
the custody rights which the peti- 
tioner enjoyed at or near at the time 
of abduction. Third, the petitioner 
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must establish that the removal or 
retention of the child was wrongful 
and in violation of the right of cus- 
tody the petitioner enjoyed under 
the laws of the home country. If the 
petitioner establishes these factors, 
the children must be returned to the 
home country unless the respondent 
can establish that an exception to 
the Hague Convention applies.’ 


Burden of Proof 

In a Hague case, a petitioning 
parent who seeks return of a child 
must establish by a preponderance 
of the evidence that the child has 
been wrongfully removed or re- 
tained within the meaning of the 
Hague Convention.* 


Habitual Residence 

The Hague Convention does not 
define the term “habitual residence,” 
so we must look to courts to continue 
to define the term. The determina- 
tion is fact-specific and requires a 
focus on the child’s ordinary resi- 
dence and whether, from the child’s 
point of view, that residence is 
settled. This determination must 
focus on the child, not the parents, 
and examine past experience, not 
future intentions.® “The change in 
geography must occur before the 
questionable removal”; therefore, 
it is not enough to say the US. be- 
came the child’s residence upon re- 
moval. 
There must be a degree of settled pur- 
pose. The purpose may be one or there 
may be several. It may be specific or 
general. All that the law requires is 
there is a settled purpose . . . . Educa- 
tion, business or profession, employ- 
ment, health, family, or merely love of 
the place spring to mind as common rea- 
sons for a choice of regular abode, and 
there may well be many others. All that 
is necessary that the purpose of living 
where one does has a sufficient degree 


of continuity to be properly described as 
settled." 


“The court must focus on the child, 
not the parents, and examine past 
experience, not future intentions.”!” 
In Tabacchi, the court found the 
child’s residence was Italy as that 
was where the child was born, went 
to school, played with neighborhood 
children, had health insurance, and 
saw doctors. Despite a number of 
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That parents 
may have dual 
citizenship or even 
have claimed dual 
residency is also not 
sufficient to establish 
the children’s 
habitual residence 
as the U.S. 


trips outside of Italy and even dis- 
cussions of a permitted trip to the 
U.S., those discussions were deemed 
irrelevant as they related to future 
intentions.'* 

In Janakakis-Kostun, an abduct- 
ing parent argued the U.S. was the 
children’s habitual residence be- 
cause the parties held U.S. Social 
Security numbers, bank accounts, 
and driver licenses, and because 
they once consulted with a U.S. 
realtor and had plans to move and 
settle in the U.S. following the 
husband’s retirement. The court 
found these arguments 
unpersuasive. 

The fact that parents may have 
dual citizenship or even have 
claimed dual residency is also not 
sufficient to establish the children’s 
habitual residence as the U.S. See 
generally Freier v. Freier, 969 F. 
Supp. 436 (E.D. Mich. 1996) (parents 
had dual citizenship in U.S. and Is- 
rael, focus of court on child and not 
parents and past experience not fu- 
ture intent). In Freier, the court con- 
firmed the law enunciated in 
Friedrich I that “a person can have 
only one habitual residence. On its 
face, habitual residence pertains to 
customary residence prior to the 
removal.” 969 F. Supp. at 440. 


Custody Rights 

The analysis of whether lawful 
custody rights were being exercised 
at the time of the removal must be 


determined under the law of the 
child’s habitual residence. The court 
determines under the laws of the 
state of the child’s habitual resi- 
dence whether the nonconsenting 
parent’s custody rights were 
breached by the child’s removal. Ar- 
ticle 14 of the Hague Convention 
allows the authority hearing the 
case to take judicial notice directly 
of the law of the state of habitual 
residence without recourse to the 
specific procedures for the proof of 
that law or for the recognition of for- 
eign decisions which would other- 
wise be applicable. 

The second step in this inquiry is 
whether this parent was exercising 
custody rights at the time of the 
child’s removal. In order to decide 
this issue, the court will analyze the 
left-behind parent’s involvement in 
the child’s life.'® 

In Friedrich IT, the court cautions 
against the practice of federal courts 
creating common law to define what 
constitutes the “exercise” of custody 
rights and the exercise of access or 
visitation rights. 

Enforcement of the Convention should 
not be made dependent on the creation 
of a common law definition of exercise. 
The only acceptable solution, in the ab- 
sence of a ruling from a court in the 
country of habitual residence, is to lib- 
erally find “exercise” whenever a parent 
with de jure custody rights keeps, or 
seeks to keep, any sort of regular con- 
tact with his or her child... . An Ameri- 
can decision about the adequacy of one 
parent’s exercise of custody rights is 


dangerously close to forbidden territory: 
the merits of the custody dispute. 


Friedrich II also cautions courts 
against delving into fact-finding 
ventures, especially in cases where 
no court order has been entered de- 
termining parental rights and re- 
sponsibilities. Friedrich II basi- 
cally calls for the trial court to 
accept the petitioner’s views and 
to leave fact-finding which will af- 
fect custody determinations to the 
foreign court. 

In Friedrich II, at the time of the 
wrongful removal and retention, the 
parents were separated without 
benefit of a court order designating 
parental rights and responsibilities. 
The parties had an argument and 
separated. Mr. Friedrich only visited 


with the child one time prior to the 
wife’s removal of the child. The ap- 
pellate court indicated: 


A decision by an American court to deny 
return to Germany because Mr. 
Friedrich did not show sufficient atten- 
tion or concern for [the child’s] welfare 
would preclude the German court from 
addressing these issues ... . [T]he con- 
fusing dynamics of quarrels and infor- 
mal separations make it difficult to as- 
sess adequately the acts and motivations 
of a parent. An occasional visit may be 
all that is available to someone left, by 
the vagaries of marital discord, tempo- 
rarily without the child. Often the child 
may be avoided, not out of a desire to 
relinquish custody, but out of anger, 
pride, embarrassment, or fear, vis a vis 
the other parent. Reading too much into 
a parent’s behavior during these diffi- 
cult times could be inaccurate and un- 
fair....As a general rule, any attempt 
to maintain a somewhat regular rela- 
tionship with the child should constitute 
“exercise.” This rule leaves the full reso- 
lution of custody issues, as the Conven- 
tion and common sense indicate, to the 
courts of the country of habitual resi- 
dence .... We therefore hold that, if a 
person has valid custody rights to a child 
under the law of the country of the 
child’s habitual residence, that person 
cannot fail to “exercise” those custody 
rights under the Hague Convention 
short of acts that constitute clear and 
unequivocal abandonment of the child. 
Once it determines that the parent ex- 
ercised custody rights in any manner, 
the court should stop—completely avoid- 
ing the question whether the parent 
exercised the custody rights well or 
badly. These matters go to the merits of 
the custody dispute and are, therefore, 
beyond the subject matter jurisdiction 
of the federal courts. 


Id. at 1065-66. 


Wrongful Removal 
or Retention 

To be wrongful, the removal or 
retention must be in breach of cus- 
tody rights enjoyed by a person un- 
der the law of the state of the child’s 
habitual residence immediately be- 
fore the removal or retention.'’ A 
right of custody may arise under the 
laws of the state by operation of law, 
or by reason of judicial or adminis- 
trative decision, or by reason of an 
agreement having legal effect.'® “If 
a person has valid custody rights to 
a child under the law of the country 
of the child’s habitual residence, 
that person cannot fail to ‘exercise’ 
those custody rights under the 
Hague Convention short of acts that 


constitute clear and unequivocal 
abandonment of the child.”” 


Significance of Divorce 
Court Proceedings 

If an abducting parent can re- 
main in Florida for six months be- 
fore a Hague petition is filed, juris- 
diction lies to seek a dissolution of 
marriage. Quite frequently, abduct- 
ing parents will file for divorce, 
seek a domestic violence injunction, 
or take other legal action to obtain 
custody of the child in the Florida 
courts. For reasons often attribut- 
able to the inability to secure coun- 
sel, the left-behind parent may be 
unable to defend against the law- 
suit in a timely fashion. Under the 
UCCJEA, a court must decline to 
exercise jurisdiction to determine 
child custody when a child has been 
taken wrongfully. Because subject 
matter jurisdiction in a dissolution 
of marriage case may not be waived 
and may be challenged at any time, 
the left-behind parent is not with- 
out recourse to setting aside what 
appear to be valid custody orders.”° 
In addition, Art. 17 of the Hague 
Convention provides: “The sole fact 
that a decision relating to custody 
has been given .. . in the requested 
State (Florida) shall not be a 
ground for refusing to return a 
child under the Convention.” 


Attorneys’ Fees and Costs 
Article 26 of the Hague Conven- 
tion directs that the administrative 
costs of handling cases in both the 
habitual residence state of the child 
and the state to which the child was 
wrongfully removed or retained are 
not to be imposed on the petition- 
ing parent. Article 26 further pro- 
vides that the court may direct the 
respondent to pay the necessary 
expenses incurred or to be incurred, 
including those incurred in imple- 
menting the return of the child (i.e., 
transportation and lodging). 
Section 8(b)(3) of ICARA provides 
that a U.S. court ordering the return 
of a child must order the respondent 
to pay necessary expenses incurred 
by or on behalf of petitioner, includ- 
ing court costs, legal fees, foster 
home, or other care during the 


Security can never exist when 
poverty hangs over your head. 


And one out of every six children in 
America today is living in a brutally 
uncertain state of poverty — ill-fed, 
ill-housed and with little or no 
access to medical care. One out of 
every eleven families is struggling 
below the poverty line, hoping for 
the day their children will find a 
better life on the other side. More 
than 31,000,000 people anxious to 
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course of the proceeding and trans- 
portation costs relating to the return 
of the child—unless the respondent 
establishes that such order would be 
clearly inappropriate.”' This is not 
necessarily a financial decision, but 
one of appropriateness under the 
circumstances. Thus, it appears 
very clear that when a petition is 
successfully brought under the 
Hague Convention and ICARA, the 
judge must award these costs, ex- 
penses, and counsel fees to the suc- 
cessful party. 

This was confirmed in Quinn: 
The Convention anticipates that all nec- 
essary expenses incurred to secure a 
child’s return will be shifted to the ab- 
ductor, both to restore the applicant to 
the financial position he or she would 
have been in had there been no removal 
or retention, as well as to deter such 


conduct from happening in the first 
place.” 


Admissibility of Evidence 

The provisions of the Hague Con- 
vention Arts. 23 and 30, and 42 
U.S.C. 11605, §6 provide a broad 
allowance for the admissibility of 
documents. Routine formal certifi- 
cation and legalization of petitions 
and supporting documents can be 
dispensed with to save time and 
expense. The act allows any appli- 
cation or petition to submit docu- 
ments with no authentication of 
such application, petition, docu- 
ment, or information required. This, 
in effect, allows a party to put into 
evidence mere photocopies of docu- 
ments obtained from the state of 
habitual residence. 

Under the Hague Convention, 
“any application submitted to the 
Central Authorities or directly to 
the judicial or administrative au- 
thorities of a Contracting State in 
accordance with the terms of this 
Convention, together with docu- 
ments and any other information 
appended thereto or provided by a 
Central Authority, shall be admis- 
sible in the courts or administrative 
authorities of the Contracting 
States.”** A flexible and sensible in- 
terpretation of this article should be 
adopted allowing trial judges to con- 
sider any document offered in sup- 
port of a Hague Convention petition, 
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whether affixed to the petition or 
not, with any hearsay concerns to 
be considered by the trial court 
mainly in deciding the weight and 
credibility which the documents 
warrant.” 

Both the Hague Convention and 
ICARA ensure that, absent the 
most extreme circumstances, a par- 
ent will not be permitted to obtain 
custody of a child by removing the 
child from his or her usual resi- 
dence to a country or jurisdiction 
perceived by that parent to be more 
favorably disposed to his or her own 
interests.** Courts in countries 
party to the Hague Convention are 
duty bound to promptly return chil- 
dren to the country of “habitual 
residence” for resolution of any cus- 
tody disputes. Parents will hardly 
be deterred from moving children 
across international boundaries in 
search of amore sympathetic forum, 
if course in the signatory countries 
do not uniformly enforce the Con- 
vention in a prompt and predictable 
manner.”© 

Custody-related abductions and 
retention can only be stopped when 
abductors realize they will not be 
allowed to pursue their custody 
claims outside of the proper juris- 
diction, and they will be required by 
the U.S. and Florida courts to return 
the child to their home state. O 
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members/members.html. 
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3d D.C.A. 1996). 
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tempts to Prevent Parental Child Abduc- 
tion, Applicable United States Laws, and 
the Hague Convention, U.S. State De- 
partment Web site, Office of Children’s 
Issues, Resources for Judges on Inter- 
national Parental Child Abduction, 
http://travel.state.gov /judedu.html. 

8 42 U.S.C. §11603(e)(1). 
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Halfway Houses and Mental Health 
Treatment Facilities—Establishing Duty in Tort 


by Mark A. Sessums and Robert S. Swaine 


rug and alcohol recov- 
ery,' and treatment for 
chronic mental health 
issues, many times in- 
volve a stay in some form of resi- 
dential facility.2 Some of these fa- 
cilities are pure halfway houses, 
and provide the individual with 
only a bed and access to support 
groups.® Others, such as the well- 
known Betty Ford Centers, involve 
complex forms of therapy at a sig- 
nificant cost.‘ Many other hybrid 
forms of residential facilities exist 
with some form of treatment being 
provided for the resident. Do these 
facilities have a duty in tort such 
that a claim lies in the event of ei- 
ther a resident’s self-inflicted injury 
or in the event of a resident’s inflic- 
tion of injury to third parties? This 
article examines the various theo- 
ries of liabilities in such circum- 
stances and concludes that in most 
cases a jury question is involved.° 
In attempting to establish liabil- 
ity, the practitioner must first ex- 
amine the circumstances as to when 
mental health providers are not li- 
able under extant law. At least one 
Florida court has held that a treat- 
ing mental health provider has no 
duty to involuntarily hospitalize a 
patient such that if a patient who 
is being seen on an outpatient ba- 
sis attempts suicide the psychia- 
trist is not liable.® A Florida court 
has also affirmed a trial court’s dis- 
missal of a medical malpractice 
claim brought by injured persons 
against a mental health center 
when a person the center treated 
on an outpatient basis shot and in- 
jured two persons.’ Thus, the ex- 


Do these facilities 
have a duty in tort 
such that a claim lies 
in the event of either 
a resident's self- 
inflicted injury or in 
the event of a 
resident's infliction of 
injury to third parties? 


amination of these cases begs the 
question of whether the mere fact 
of residency in a facility is sufficient 
to establish a duty of care. 

Not surprisingly, at least two 
Florida courts have held that mere 
residency is not enough. In Light- 
house Mission of Orlando uv. 
McGowen, 683 So. 2d 1086 (Fla. 5th 
DCA 1996), the appellate court re- 
versed a plaintiff’s judgment 
against a residential facility ob- 
tained after one of its residents with 
a history of sexual crimes raped and 
murdered a neighbor of the mission. 
The appellate court ruled that no 
duty of care existed as the mission 
had only a landlord/tenant relation- 
ship with the resident who “could 
leave at will.” The critical facts ob- 
tained during discovery in 
McGowen was that the resident in 


McGowen had “no restraints on his 
liberty .. . [and] lived at the 
[mJission as a tenant.”® The case 
apparently turned on the factual 
predicate of the total absence of con- 
trol. 

Similarly, in Metro Dade County 
v. Dubon, 780 So. 2d 328 (Fla. 3d 
DCA 2001), a homeless shelter was 
found not to have liability to the 
plaintiff who had been stabbed by 
another resident while residing at 
the shelter. Although the shelter did 
have rules and regulations to main- 
tain order (which are not stated in 
the opinion), the residents at the 
shelter “were free to come and go 
as they pleased.” Like McGowen, 
the plaintiff failed to establish that 
the shelter had any control over the 
resident. 

The plaintiff must, therefore, be 
mindful of this case law and seek 
to sufficiently discover facts that 
trigger the applicable tort prin- 
ciples relative to liability. It is also 
important to query whether the 
above-referenced cases sufficiently 
examine the underpinning tort 
principles involved. As stated by the 
Florida Supreme Court, the “mini- 
mal threshold legal requirement” to 
bring an action for negligence in 
Florida requires that defendant’s 
alleged actions “created a foresee- 
able ‘zone of risk’ in harming oth- 
ers.” Kitchen v. K-Mart Corp. 697 So. 
2d 1200 (Fla. 1997).° Consequently, 
the paradigm, pursuant to the au- 
thority of Kitchen, is that the fail- 
ure to properly run a facility pro- 
viding mental health treatment in 
some form creates an action for neg- 
ligence when harm results from an 
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action or inaction that created the 
risk of harm. More specifically, un- 
der the standard of law expressed 
in Kitchen, the zone of foreseeable 
risk is arguably created when a 
treatment facility either enforces 
policies, or fails to enforce policies, 
or fails to have policies, and the fail- 
ure causes harm to its residents or 
to third-parties that is foreseeable. 
Obviously, a very broad duty is es- 
tablished by the authority in 
Kitchen. 

It is also important to note that 
numerous cases stand for the propo- 
sition that under appropriate cir- 
cumstances a person has a duty to 
protect others’ self-inflicted inju- 
ries.’° For example, in White v. 
Whiddon, 670 So. 2d 131 (Fla. 1st 
DCA 1996), the parents of a teen- 
ager who “had been having serious 
emotional problems” called the 
sheriff’s office to transport their son 
to a mental health facility for treat- 
ment. The teenager was handcuffed 
and placed in the back of the patrol 
car. After doing so, the sheriff’s 
deputy left the boy alone in his car 
and went back to the house to talk 
to the parents “for less than one 
minute.” The boy slipped his hand- 
cuffed hands to the front of his body, 
reached through a several inch gap 
in the protective cage that separated 
the back and front seats of the pa- 
trol car, took the deputy’s shotgun 
from its “unlocked position,” and 
committed suicide. 

The boys’ parents sued the in- 
staller of the screen, the manufac- 
turer of the screen and the sheriff 
himself. The installer asserted that 
it had no duty to the detainee as it 
had no “control” over the detainee 
and that no proximate cause existed 
as the suicide was not foreseeable. 
The trial court granted summary 
judgment to the installer. 

On appeal, the appellate court 
reversed the trial court’s summary 
judgment. In reversing, the White 
court noted that summary judgment 
should only be entered in negligence 
actions with “particular caution.” 
The White court ruled that the is- 
sue of duty was incorrectly decided 
by the trial court given that the trial 
court failed to consider whether the 
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defendant installer’s conduct 
foreseeably created a broader “zone 
of risk” that posed a general threat 
of harm to others. Such a risk of 
harm was created by the improper 
installation of the cage as it created 
an illusion of security that created 
a foreseeable risk to detainees. 
Analogizing to residential facilities, 
such facilities foreseeably create 
risk to persons residing therein if 
their actions or inactions cause 
harm to the resident or third par- 
ties. 

Turning more directly to treat- 
ment facilities, these legal prin- 
ciples that predicate liability are 
found in the seminal case of Nova 
University, Inc. v. Wagner, 491 So. 2d 
1116 (Fla. 1986). In Wagner, the 
Florida Supreme Court affirmed the 
district court of appeal’s reversal of 
a summary judgment granted to a 
residential treatment facility in a 
tort action. Nova University ran a 
residential rehabilitation program 
that accepted for residence children 
with severe behavior problems. The 
children attended public schools, but 
were otherwise precluded from leav- 
ing Nova University. No security 
measures, however, existed to en- 
force the policy. Two of the resident 
children exhibited a tendency to- 
wards physical violence and had, in 
the past, injured other younger chil- 
dren. The children ultimately ran 
away from the center and killed one 
child and permanently injured an- 


other child. 

The trial court granted summary 
judgment to Nova University on the 
basis that it had no duty to exercise 
control over the resident children. 
The district court of appeal reversed 
and the Florida Supreme Court af- 
firmed. In so ruling, the Florida Su- 
preme Court noted that Nova Uni- 
versity “for a fee ... undertakes to 
rehabilitate children with emotional 
and behavior problems.” As a con- 
sequence, the Florida Supreme 
Court ruled that it is not “too oner- 
ous a burden to place upon it the 
duty to exercise reasonable care in 
carrying out its efforts.”"' 

Similarly, in Garrison Retirement 
Home Corp. v. Hancock, 484 So. 2d 
1257 (Fla. 4th DCA 1985), the plain- 
tiffs sued a retirement home for in- 
juries suffered when a resident of 
the retirement home struck one of 
the plaintiffs with his vehicle. The 
resident at issue was a physically 
infirm resident in excess of 85 years 
of age when he came to live in the 
home. When the resident came to 
live in the retirement home, the 
resident’s vehicle was towed to the 
home and parked at the premises. 
The resident was believed “to be a 
dangerous person,” and had “rage 
reaction” and “hallucinatory peri- 
ods.” As a result, the administrator 
of the home became very concerned 
about the resident’s use of the ve- 
hicle, but believed that she legally 
had no right to prevent the 
resident’s use of the vehicle. 

As a consequence of the 
administrator’s concerns, the retire- 
ment home took elaborate informal 
steps to prevent the resident from 
using the vehicle, such as letting the 
air out of the resident’s tires, remov- 
ing the battery cable to the vehicle, 
confiscating the resident’s keys, and 
barricading the car with other cars. 
The resident, however, persisted and 
was allowed use of his car on the 
occasion in question and immedi- 
ately backed into the 
administrator’s vehicle. While the 
administrator was attending to her 
vehicle, the resident left in his own 
vehicle and, upon returning, struck 
the plaintiff, causing injuries. 

The trial court granted summary 
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judgment for plaintiffs (the injured 
plaintiff and his wife) and the home 
appealed. The appellate court af- 
firmed entry of summary judgment 
as to duty as it ruled that the re- 
tirement home owed the worker “a 
duty to eliminate a known danger 
on the property or at least to warn 
him of the dangerous condition.” 484 
So. 2d at 1262. “[H]aving assumed 
and undertaken the care and super- 
vision of [the resident, the retire- 
ment home] owed [the plaintiff] a 
duty to exercise reasonable care in 
the supervision of [the resident’s] 
activities as a resident of the retire- 
ment home.” Jd. The appellate court 
ruled that “[o]n this record, it ap- 
pears to us that [the retirement 
home] owed a duty to [the resident] 
to [the plaintiff] and others to pre- 
vent [the resident] from operating 
his car in view of the knowledge it 
had regarding his driving capabili- 
ties.” Id. (emphasis added). The Gar- 
rison court, in so ruling, cited as 
authority for this proposition Re- 
statement (Second) of Torts §§315- 
319 (1964), which provide for a duty 
to control the conduct of a third per- 
son so as to prevent physical harm 
where a “special relationship” exists 
as in the relationships between a 
“parent-child, master-servant, land 
possessor and custodian of a person 
with dangerous propensities.” Id. at 
1261. Therefore, the appellate court 
ruled that summary judgment was 
appropriately granted as to duty for 
the plaintiffs, but reversed only as 
to summary judgment as to liabil- 
ity, proximate cause, and other is- 
sues. 

The argument a defendant may 
make is that the duty only arises 
when negligently undertaking to 
care for persons with known danger- 
ous propensities (or “special rela- 
tionships”), when the person is com- 
mitted to the particular facility. The 
use of the word “commitment” im- 
plies that liability can only be pre- 
mised in circumstances where the 
resident is locked up into a particu- 
lar facility. This is an incorrect read- 
ing of Wagner, as in Wagner the pro- 
gram had “/n/jo security measures” 
and residents had the freedom to 
leave the premises to “attend pub- 


lic schools.” (emphasis added). More 
accurately stated, the Florida Su- 
preme Court, in Wagner, premised 
liability on Restatement (Second) of 
Torts §319 (1964). Section 319 pro- 
vides as follows: “One who takes 
charge of a third person whom he 
knows or should know to be likely 
to cause bodily harm to others if not 
controlled is under a duty to exer- 
cise reasonable care to control the 
third person to prevent him from 
doing such harm.” Wagner,491 So. 2d 
at 1118 (emphasis added).” 

As Wagner made clear, one cannot 
voluntarily accept the charge of car- 
ing for a person and then complain 
about liability when the care is neg- 
ligently performed and results in 
death or damage. This is especially 
true when one who voluntarily as- 
sumes such a responsibility creates 
a grossly negligent policy, such as 
precluding the use by residents of 
prescribed antidepressants, and this 
policy causes a death. 

The express language of the Re- 
statement of the Law of Torts is that 
the applicable standard is “taking 
charge” of a person. The word “com- 
mitment” is never used in §319 and 
“taking charge” cannot be said to 
only apply to a locked-down facility. 
As stated above, the Florida Su- 
preme Court opinion in Wagner il- 
lustrates to the contrary. Moreover, 
as the American Heritage Dictionary 
and standard usage indicates, 
“charge” means “to entrust with a 
duty, responsibility, or obligation,” 
and “take charge” would therefore 
mean to accept such duty, responsi- 
bility or Numerous 
other Restatement sections exist on 
which liability can be separately 
premised due to a defendant volun- 
tarily undertaking to care for a resi- 
dent in a negligent fashion." 

Even if a particular defendant can 
be said not to have a duty arising 
from “taking charge” or from a “spe- 
cial relationship,” a particular de- 
fendant may have a duty arising 
from voluntary attempts to provide 
assistance or services to the resi- 
dent. In Reidel v. Sheraton Bal 
Harbour Assoc., 806 So. 2d 530 (Fla. 
3d DCA 2001), the appellate court 
reversed the denial of a deceased 


woman’s estate’s motion for directed 
verdict against a hotel where she 
had been residing at the time of her 
death. The woman had been a dia- 
betic; the hotel undertook to provide 
her with a doctor for the treatment 
of her symptoms and the doctor’s 
negligent medical advice caused her 
death when he prescribed medica- 
tion that was contraindicated for 
diabetics. A background investiga- 
tion of the medical referral service 
that provided the referral would 
have indicated that the service had 
extremely inadequate credentials 
and the doctor himself had only a 
temporary license to practice in 
Florida. Id. 

The appellate court ruled that al- 
though the hotel “initially had no 
obligation to provide [the woman] 
with medical assistance, once it un- 
dertook this task, it had a duty to 
exercise reasonable care.” Id. at 532 
(emphasis added).'* “[T]he trial . . . 
courts cannot find a lack of duty ifa 
foreseeable zone of risk more likely 
than not was created by the defen- 

Thus, as the foregoing demon- 
strates, at least three legal theories 
exist as a legal predicate to liabil- 
ity: 1) a special relationship; 2) tak- 
ing charge of a person with known 
dangerous propensities; and 3) the 
voluntary assumption of a duty. The 
types of actions or omissions which 
may be factual predicate to liability 
are: 1) a policy prohibiting residents 
from taking drugs prescribed by 
physicians unconnected with the 
facility; 2) isolation of residents from 
family under the premise that the 
family members might be enablers 
which results in depression of the 
patient; 3) monitoring the behavior 
and mental states of residents but 
failing to take necessary action 
when the behavior of the residents 
becomes abnormal such as in the 
event of paranoia, delusions, psycho- 
sis, clinical depression, or suicidal 
behavior; 4) providing inadequate 
mental health treatment; 5) ignor- 
ing violent histories or actions of 
residents; 6) providing access to 
weapons; 7) failing to secure the fa- 
cility such that the resident is able 
to escape, etc. In summary, residen- 
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tial facilities have a duty to their 
residents to perform their duties 
such that the residents are not in- 
jured and those injured by negligent 
actions or inactions have recourse 
through an action for damages and 
a trial by jury. Diligent discovery is 
the key to establishing a factual 
predicate that triggers the appli- 
cable case law that provides for li- 
ability. O 


1 For ease of reference, those recover- 
ing from alcohol and drug addictions will 
be referred to collectively as addicts 
herein. 

2 See ALCOHOLICS ANONYMOUS xxvi (4th 
ed. 2001) (stating “we favor hospitaliza- 
tion for the alcoholic who is very jittery 
or befogged . . . it is imperative that a 
man’s [or woman’s] brain be cleared be- 
fore he is approached [about recovery] 
as he [or she] has then a better chance 
of understanding and accepting what we 
have to offer [through Alcoholics Anony- 
mous].”) 

3 Most notably, Alcoholics Anonymous 
meetings. 

* The length of stay at the Betty Ford 
Center varies upon individual circum- 
stances and can cost from $16,500 to in 
excess of $27,000, without consideration 
of the cost of medication. See 
www.bettyfordcenter.com. 

5 Some might cynically classify the es- 
tablishment of a duty in this instance 
under the heading of “no good deed goes 
unpunished.” In the event of damage, 
the preliminary inquiry is whether or 
not a duty exists. If the circumstances 
justify a duty under the law, it is cer- 
tainly not too much to ask from a soci- 
etal perspective for the duty undertaken 
to be performed without negligence. 
Those opposing such a duty run the risk 
of overturning decades (if not centuries 
of jurisprudence) and further the goal 
of self-insurance. Those without the eco- 
nomic means to self-insure suffer the 
consequences of such a system. Our sys- 
tem of jurisprudence guarantees the 
right to trial by jury and whether liabil- 
ity is to be imposed is best left to the 
jury to examine the circumstances and 
determine the reasonable result. See 
Fa. Const. art. I, §22 (“[t]he right of trial 
by jury shall be secure to all and remain 
inviolate”). 

® See Paddock v. Chacko, 522 So. 2d 410 
(Fla. 5th D.C.A. 1988). In this instance, 
it must be noted that the psychiatrist 
at issue recommended hospitalization 
and the recommendation was not fol- 
lowed. 

? Santa Cruz v. N.W. Dade Cmty. 
Health Ctr., 590 So. 2d 444 (Fla. 3d 
D.C.A. 1991). The court ruled that no 
duty would have been owed to the in- 
jured plaintiffs even if the hospital knew 
the fact that the shooter had previously 
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been committed to another hospital and 
had escaped. 

8 The only “rules of the house” were 
nominal ones that did not materially 
control behavior such as a curfew, re- 
quired church attendance, and appropri- 
ate dress. 

®° Under Florida law, the risk of dan- 
ger is sufficiently inherent in firearms 
sufficient to create a zone of risk such 
that an action for negligence will lie if a 
firearm is sold to an intoxicated person. 
Consequently, a legal duty “arise[s] 
whenever a human endeavor creates a 
generalized and foreseeable risk of 
harming others.” Jd. at 1202 (citing 
McCain v. Fla. Power Corp., 593 So. 2d 
500, 502 (Fla. 1992)). 

10 See Schmelz v. Sheriff of Monroe 
County, 624 So. 2d 298 (Fla. 3d D.C.A. 
1993) (reversing summary judgment in 
a suicide case and stating that it is a 
jury question as to whether the sheriff 
was liable for the suicide of arrestee; 
although arrestee had never threatened 
suicide, the booking officer had believed 
that arrestee looked depressed and had 
placed him on a suicide watch and the 
suicide watch negligently performed; 
Robison by and through Bugera v. Faine, 
525 So. 2d 903 (Fla. 3d D.C.A. 1987) (af- 
firming jury verdict against hospital 
where suicidal, psychiatric patient left 
unattended suffered serious injuries as 
a result of fall from tree when patient 
who left hospital through emergency 
exit attempted to reenter hospital; dam- 
ages premised on negligent care); North 
Miami General Hospital v. Krakower, 
393 So. 2d 57 (Fla. 3d D.C.A. 1981) (find- 
ing evidence supported liability of hos- 
pital for negligence in failing to prop- 
erly supervise suicidal patient who 
jumped to his death while being super- 
vised by attendant who was “not in- 
formed of the patient’s suicidal tenden- 
cies”). 

11 Wagner, 491 So. 2d at 1118 (citing Re- 
STATEMENT (SECOND) OF Torts §319 
(1964)); see also Union Park Memorial 
Chapel v. Hutt, 670 So. 2d 64 (Fla. 1996) 
(finding one who voluntarily undertakes 
to do something he has no obligation to 
perform is liable for failure to use due 
care if the act is performed negligently). 

2 See also RESTATEMENT (SECOND) OF 
Torts §315 (1964) (stating that one is 
under a duty to control the conduct of a 
third person when a “special relation- 
ship” exists). 

13 AMERICAN HERITAGE DIcTIONARY 259 
(2d Coll. Ed. 1985). 

4 See RESTATEMENT (SECOND) OF TorTS 
§314(A) (1964) (stating that one who 
takes the custody of another under cir- 
cumstances to deprive the other of his 
normal opportunities for protection is 
under a duty to take reasonable action); 
RESTATEMENT (SECOND) OF Torts §320 
(1964) (stating that one who acts and 
thereby creates an unreasonable risk of 
harm to another is under a duty to ex- 
ercise reasonable care to prevent that 
risk from taking effect, e.g., one who 
drives to a putting green after seeing no 


one in sight is under a duty to shout a 
warning to someone who suddenly ap- 
pears in path of ball); REstaTEMENT (SECc- 
OND) OF Torts §322 (1964) (stating that 
one is under a duty to protect another 
from harm caused by his conduct 
whether or not his conduct is tortious 
or innocent if the actor’s conduct has 
made the other helpless and in danger 
of further harm, e.g., if driver hits a third 
party walking by the side of the road, 
the driver is responsible for any dam- 
age to such person caused by a third 
party’s car hitting such person unless 
the driver protects such person from 
future harm); RESTATEMENT (SECOND) OF 
Torts §324 (1964) (stating that one who 
takes charge of a person who is helpless 
has duty to prevent harm to such per- 
son); RESTATEMENT (SECOND) OF ToRTS 
§324A (1964) (one who undertakes, gra- 
tuitously or otherwise, to render services 
to another is subject to liability for harm 
if such person either increases the risk 
of harm or otherwise fails to exercise 
reasonable care). 

15 See also Sanderson v. Eckerd Corp., 
780 So. 2d 930 (Fla. 5th D.C.A. 2001) 
(stating that a pharmacist who promises 
to detect and warn customers of adverse 
drug reactions is liable if his perfor- 
mance is negligent, as a voluntary un- 
dertaking exists); Union Park Memorial 
Chapel v. Hutt, 670 So. 2d 64 (Fla. 1996) 
(finding that a funeral director who vol- 
untarily undertakes to control traffic is 
liable if he does so negligently and dam- 
age results). 

16 See also RESTATEMENT (SECOND) OF 
Torts (1964). 

1 Citing McCain v. Florida Power 
Corp., 593 So. 2d 500 (Fla. 1992). 
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Workers’ Compensation Law 


Vocational Rehabilitation in Florida Workers’ 
Compensation Cases: A Comprehensive Review 
of Statutory and Case Law 


ocational rehabilitation 

in Florida workers’ com- 

pensation cases is 

guided by provisions 
within F\S. Ch. 440 as well as the 
case law interpreting same. This 
article outlines the many amend- 
ments to F.S. §440.49 since 1979 
and further tracks the case law in- 
terpreting the ever-changing provi- 
sions of this law. 


The Law Before 
August 1, 1979 

Prior to the 1979 amendments to 
Ch. 440’s vocational rehabilitation 
provisions, in order to be eligible for 
workers’ compensation rehabilita- 
tion benefits in Florida, claimants 
had to establish that their disabil- 
ity probably would be permanent in 
nature. The benefits were limited to 
40 weeks of additional temporary 
total disability while claimant was 
receiving training in the use of arti- 
ficial members and appliances or re- 
ceiving training or education under 
an appropriate rehabilitation pro- 
gram. The remaining expenses, such 
as books, tuition, and supplies, were 
the responsibility of the Division of 
Workers’ Compensation, specifically 
the Workers’ Compensation Admin- 
istration Trust Fund. FS. §§440.49 
and 440.50 (1977). 


The Law After August 1, 
1979, But Before 
October 1, 1989 
e Statutory Provisions 

When an employee has suffered 
an injury covered by Ch. 440 and it 
appears that the injury will pre- 
clude the employee from earning 


by Rafael Gonzalez 


This article provides the 


reader with a historical 
and comprehensive 
review of workers’ 
compensation 


vocational rehabilitation 


statutory and case law 
in Florida. 


wages equal to wages earned prior 
to the injury, the employee is en- 
titled to rehabilitation services. The 
employer or carrier provides such 
injured employee with appropriate 
training and education for suitable 
gainful employment. “Suitable 
gainful employment” means em- 
ployment or self-employment which 
is reasonably attainable in light of 
the individual’s age, education, pre- 
vious occupation, and injury and 
which offers an opportunity to re- 
store the individual as soon as prac- 
tical and as nearly as possible to his 
average weekly earnings at the 
time of injury. If such services are 
not voluntarily offered or accepted, 
the Division of Workers’ Compen- 
sation of the Department of Labor 
and Employment Security, upon ap- 
plication of the employee, employer, 


or carrier, after affording the par- 
ties an opportunity to be heard, may 
refer the employee to a qualified 
physician or facility for the evalua- 
tion of the practicality of, the need 
for, and the kind of service, treat- 
ment, or training necessary and 
appropriate to restore the employee 
to suitable gainful employment. On 
receipt of such report, and after af- 
fording the parties an opportunity 
to be heard, the deputy commis- 
sioner may order that the service 
and treatment recommended in the 
report, or such other rehabilitation 
treatment or service deemed neces- 
sary, be provided at the expense of 
the employer or carrier. When it 
appears that rehabilitation is nec- 
essary and desirable to restore the 
injured employee to suitable gain- 
ful employment, the employee shall 
be entitled to reasonable and proper 
rehabilitation services for a period 
not to exceed 26 weeks, which pe- 
riod may be extended for an addi- 
tional period not to exceed 26 addi- 
tional weeks, if such extended 
period is determined to be neces- 
sary and proper by the deputy com- 
missioner. F.S. §440.49 (1979). 
The Division of Workers’ Com- 
pensation shall establish by rule 
the minimum qualifications, stan- 
dards, and requirements that must 
be met in order to be listed in the 
directory of qualified rehabilitation 
service providers, facilities, and 
agencies. Such minimum qualifica- 
tions, standards, and requirements 
shall be based on those generally 
accepted within the various specific 
fields of rehabilitation for which the 
provider, facility, or agency is to be 
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approved. The division has the au- 
thority to monitor and evaluate 
qualified rehabilitation service pro- 
viders, facilities, and agencies to 
ensure their continued compliance 
with the minimum qualifications, 
standards, and requirements. A re- 
habilitation service provider, facil- 
ity, or agency may not be authorized 
by an employer or carrier to provide 
any rehabilitation services in this 
state to an injured worker unless 
such provider, facility, or agency is 
listed or has been approved for list- 
ing in the directory as being quali- 
fied to provide the specific service 
to be authorized. “Rehabilitation 
service providers, facilities, and 
agencies” means vocational rehabili- 
tation counselors, and public and 
private agencies, companies, and 
corporations which provide to in- 
jured workers, vocational rehabili- 
tation services including vocational 
retraining, testing, counseling, 
evaluation, and job placement ser- 
vices. F.S. §440.49 (1983). 
e Scope and Duration of Benefits 
Awardable 

A substantial portion of the early 
litigation pertaining to rehabilita- 
tion under the 1979 law centered 
around the procedural requirements 
set forth in F.S. §440.49(1). One pro- 
cedural requirement was that the 
parties be afforded an opportunity 
to be heard before rehabilitation 
benefits were awarded. F.S. 
§440.49(1)(a). In Butch’s Concrete v. 
Henderson, 414 So. 2d 652 (Fla. 1st 
DCA 1982), the deputy commis- 
sioner awarded vocational rehabili- 
tation even though the claimant had 
not requested such benefits. Be- 
cause neither party was advised or 
on notice that rehabilitation ben- 
efits might be awarded, the court 
reversed the deputy commissioner’s 
award but stated that the claimant 
was free to reapply for the benefits 
by complying with F.S. §440.49(1). 

Another procedural requirement 
was that the injured employee be 
evaluated by the Division of Work- 
ers’ Compensation before rehabili- 
tation services were awarded. F.S. 
§440.49(1). A number of early cases, 
specifically Paradise Fruit Co. v. 
Floyd, 425 So. 2d 9 (Fla. 1st DCA 
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A substantial portion 
of the early litigation 
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rehabilitation under 
the 1979 law 
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1982), and Baily v. Hawes Chrysler 
-Plymouth, 410 So. 2d 986 (Fla. 1st 
DCA 1982), held that an injured 
worker who had not applied to the 
Division of Workers’ Compensation 
for a rehabilitation evaluation was 
not entitled to an award of rehabili- 
tation services. 

However, estoppel was sometimes 
used successfully against the em- 
ployer/carrier. In Hurricane Fence 
Industries v. Bozeman, 413 So. 2d 
822 (Fla. lst DCA 1982), the carrier 
refused the claimant’s requests for 
rehabilitation. The claimant con- 
tacted the Department of Health 
and Rehabilitative Services, Divi- 
sion of Vocational Rehabilitation, 
which helped him enroll in a meat- 
cutting school. The court held that 
the employer/carrier, having failed 
to avail itself of the services of the 
Division of Workers’ Compensation, 
could not assert the claimant’s fail- 
ure to do so himself as a defense to 
his rehabilitation claim. The court 
warned that a “do nothing” ap- 
proach on the part of the employer/ 
carrier with regard to rehabilitation 
services was not a “viable alterna- 
tive” under the rehabilitation fea- 
tures of this law.! 

The correct procedure to be fol- 
lowed by an injured employee seek- 
ing rehabilitation was set forth and 
explained in detail in Walker v. New 
Fern Restorium, 409 So. 2d 1201 
(Fla. lst DCA 1982). As set forth in 
Walker, ordinarily, rehabilitation 


should be provided voluntarily by 
the employer or carrier when the 
injured employee is no longer able 
to earn pre-injury wages. When, as 
in this case, the employer/carrier 
refuses to voluntarily accept respon- 
sibility for rehabilitation, the Divi- 
sion of Workers’ Compensation must 
be notified by either the employer, 
the carrier, or the claimant. Once 
notified of the claimant’s application 
for rehabilitation, the division takes 
over the responsibility for evaluat- 
ing whether or what type of reha- 
bilitation should be received. After 
giving the parties an opportunity to 
be heard, the division should refer 
the claimant to a qualified physician 
or facility for the purpose of deter- 
mining “the practicality of, the need 
for, and the kind service, treatment, 
or training necessary and appropri- 
ate to restore the employee to suit- 
able gainful employment.” A report 
setting forth the findings and rec- 
ommendations of the evaluating 
physicians or facilities must be pre- 
pared by the division and sent to the 
deputy commissioner. On receipt of 
the report, the deputy must afford 
the parties with an opportunity for 
a hearing and may order the em- 
ployer/carrier to provide the treat- 
ment recommended in the report or 
other necessary rehabilitation. 

In Viking Sprinkler Co. v Thomas, 
413 So. 2d 816 (Fla. lst DCA 1982), 
the employer/carrier asserted a 
right of first choice in the selection 
of rehabilitation providers and pro- 
grams for the injured worker. The 
district court found no basis in FS. 
§440.49 for the employer/carrier’s 
assertion of such a right and de- 
clared that if the employer/carrier 
was granted the right to choose the 
form of rehabilitation, “rehabilita- 
tion would soon become more a myth 
than a reality.” In Cardwell v. Leon 
Kelley’s Nursery, 438 So. 2d 136 (Fla. 
lst DCA 1983), the employer pro- 
vided the claimant with a vocational 
counselor. The claimant requested 
reassignment to another rehabilita- 
tion provider. The deputy commis- 
sioner refused to reassign the claim- 
ant. Considering the nature of the 
claimant’s disability and the prom- 
ising opportunity of employment 
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secured for the claimant by the origi- 
nal rehabilitation provider, the 
court ruled that the deputy did not 
err in denying the request. 

In companion cases, Bammac, 
Inc. v. Grady, 500 So. 2d 274 (Fla. 
1st DCA 1987), and Munford, Inc. 
v. Necrason, 499 So. 2d 911 (Fla. 1st 
DCA 1986), the claimant was re- 
ferred by his attorney to a rehabili- 
tation company owned by the 
claimant’s attorney and members of 
his law firm. Although the court af- 
firmed the award of rehabilitation 
benefits in both cases, it held that 
such referrals were an unacceptable 
practice. The court found no prohi- 
bition against attorneys owning or 
operating a company providing re- 
habilitation. However, the court 
held that “attorney-owned rehabili- 
tative services have no place in the 
statutorily mandated rehabilitation 
program for injured workers so far 
as workers represented by the same 
attorneys are concerned.” 500 So. 2d 
at 282. The court also held that nei- 
ther the claimant’s attorney nor the 
employer/carrier had the right to 
choose the rehabilitation vendor. If 
the parties could not agree, the 
judge would decide. 

In Viking Sprinkler Co., the em- 
ployer/carrier asserted that it dis- 
charged its duty to provide the 
claimant with rehabilitation by of- 
fering specialized job placement as- 
sistance. The court rejected the no- 
tion that a specialized job placement 
service was synonymous with reha- 
bilitation. Testing and evaluation 
procedures to determine whether 
rehabilitation was necessary and 
desirable to restore the injured em- 
ployee to suitable gainful employment 
constituted rehabilitation services for 
which an employer/carrier could be 
responsible. Bammac, Inc. v. Grady, 
500 So. 2d 274 (Fla. 1st DCA 1987). 

In Lowry v. Bob Evans Farms, 666 
So. 2d 977 (Fla. lst DCA 1996), the 
court pointed out that simply find- 
ing a job for a claimant does not sat- 
isfy the training and education provi- 
sions of §440.49. The choice of suitable 
employment by the claimant involves 
many factors including aptitude, in- 
terest, desire, and motivation to en- 
gage in a certain type of work. 


In Cenvill Communities, Inc. v. 
Brown, 409 So. 2d 1147 (Fla. 1st 
DCA 1982), the employer/carrier 
argued that a claimant did not 
qualify for rehabilitation program 
benefits until actually beginning the 
classroom program. The court dis- 
agreed, holding that an injured em- 
ployee was entitled to rehabilitation 
temporary total disability benefits 
during the period of counseling and 
program development necessary to 
the rehabilitative process. 

In Town v. Bates File Co., 532 So. 
2d 65 (Fla. lst DCA 1988), on re- 
mand the deputy commissioner 
granted a claim for rehabilitation 
benefits. The deputy also directed 
the employer/carrier to indemnify 
and hold the claimant harmless 
from any claim or demand made by 
the U.S. government for repayment 
of a $2,100 tuition bill paid by the 
government through a Pell grant. 
On appeal, the claimant argued that 
the $2,100 should be paid directly 
to him. The district court reversed 
and remanded for determination of 
the issue of whether the claimant 
had repaid the government for some 
or all of the Pell grant. The district 
court stated that if the claimant had 
repaid the grant, the employer/car- 
rier was to reimburse him and pay 
the balance to the government; if the 
claimant had not, the employer/car- 
rier should be ordered to repay the 
government for the grant, whether 
or not the claimant was required to 
repay it. 

In Aino’s Custom Slip Covers v. 
DeLucia, 533 So. 2d 862 (Fla. 1st 
DCA 1988), rev. denied, 544 So. 2d 
199, the deputy commissioner or- 
dered the rehabilitation company to 
oversee and supervise the claimant’s 
rehabilitation, home modification, 
vehicle purchase, further nursing 
care needs, and further medical care 
and management. The district court 
affirmed the award of rehabilitation 
oversight by the rehabilitation ser- 
vice company but reversed the ex- 
tent of the authority granted it, not- 
ing that medical care is the 
responsibility of the authorized 
treating physician. The proposed plan 
was supported solely by the rehabili- 
tation counselor’s testimony rather 


than the testimony of any treating or 
primary care physician. See also Dia- 
mond R. Fertilizer v. Davis, 567 So. 
2d 451 (Fla. 1st DCA 1990). 

In Kash ’N Karry v. Wallace, 553 
So. 2d 222 (Fla. 1st DCA 1989), the 
deputy commissioner awarded the 
cost of attending a computer train- 
ing program, $13,000, as well as an 
advance of 26 weeks of temporary 
total disability benefits. It was un- 
clear whether this award was a 
lump sum advance under FS. 
§440.20(13)(d) or rehabilitation ben- 
efits under FS. §440.49. A rehabili- 
tation counselor testified that the 
computer training program was not 
necessary to return the claimant to 
his pre-injury employment status. 
The court, in reversing, held that the 
award was inappropriate, either as 
a lump sum advance or as rehabili- 
tation benefits. 


The Law After October 1, 
1989, But Before 
January 1, 1994 

e Statutory Provisions 

When an employee has suffered 
an injury covered by Ch. 440 and it 
appears that the injury will preclude 
the employee from earning wages 
equal to wages earned prior to the 
injury, the employee is entitled to 
appropriate training and education. 
Upon request by the employee or the 
employer, the Division of Workers’ 
Compensation shall provide such 
injured employee with appropriate 
training and education for suitable 
gainful employment. Within 10 days 
of the request, the division shall re- 
spond by assigning a public or pri- 
vate evaluator to conduct an evalu- 
ation to determine if training and 
education are appropriate, unless 
the injured employee and the em- 
ployer/carrier have agreed upon an 
evaluator to conduct the evaluation 
and included the evaluator’s name 
in the request. Within 30 days of the 
assignment, the evaluator shall sub- 
mit the results of the evaluation to 
the division, employer, and em- 
ployee. 

Based on the results of the evalu- 
ation, the division is authorized to 
spend moneys from the Workers’ 
Compensation Administration 
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Trust Fund established by §440.50, 
for the purpose of assisting such in- 
jured employees to obtain appropri- 
ate training and education, if nec- 
essary. No judge of compensation 
claims shall assume jurisdiction to 
approve or disapprove training and 
education under this provision un- 
til the division has advised all par- 
ties as to the training and education 
program it may propose if such 
training and education program is 
to be funded out of the fund estab- 
lished by §440.50. 

If any vocational rehabilitation 
services or training and education 
services are voluntarily provided to 
the employee by the employer or 
carrier, those services shall be re- 
ported to the division within such 
time as the division may prescribe 
by rule, so that the division may 
perform utilization review of such 
services. Neither the employer, car- 
rier, or injured employee is required 
to furnish or accept voluntary voca- 
tional rehabilitation services. “Vol- 
untary vocational rehabilitation ser- 
vices” means services helpful to 
restore injured employees to suit- 
able gainful employment. Voluntary 
vocational rehabilitation within the 
Workers’ Compensation Act in- 
cludes two major types of services: 
medical care coordination, which 
includes but is not limited to coor- 
dinating physician and mental res- 
toration services such as medical, 
psychiatric, or therapeutic treat- 
ment for the injured employee; and 
vocational services coordination, 
which includes but is not limited to 
vocational services needed by the 
injured employee to secure suitable 
gainful employment. Such services 
include counseling for adjustment to 
disability, vocational counseling, 
vocation and functional capacity 
assessments, job seeking education 
and training, self-employment assis- 
tance, and selective job placement. 

A training and education or reha- 
bilitation service provider, facility, or 
agency shall prepare an individual- 
ized written rehabilitation plan on 
all compensable workers’ compensa- 
tion cases which require three or 
more counseling sessions, vocational 
evaluations, training, work evalua- 
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tions, or placement. Prior to imple- 
menting any plan, the plan shall be 
signed by the carrier or employer, if 
self-insured, as verification of accep- 
tance of the plan. 

e¢ Scope and Duration of Benefits 
Awardable 

In Forklifts of Central Florida v. 
Butler, 556 So. 2d 794 (Fla. lst DCA 
1990), a claim was made for a voca- 
tional rehabilitation evaluation. 
However, the JCC awarded voca- 
tional rehabilitation benefits. Find- 
ing that the judge’s award exceeded 
the scope of the claim and the issues 
at hearing, the district court re- 
versed without prejudice to the 
claimant to petition further for vo- 
cational rehabilitation benefits. 

In Robinson v. Volusia County 
Council on Aging, 568 So. 2d 55 (Fla. 
1st DCA 1990), a rehabilitation 
counselor directed the claimant to 
enroll in school and earn her GED, 
which the claimant did at a cost of 
over $500. The JCC denied the claim 
for reimbursement of rehabilitation 
expenses, finding that rehabilitation 
was not authorized and that the pro- 
cedures for obtaining rehabilitation 
had not been followed. On appeal, 
the claimant argued that the reha- 
bilitation counselor was an agent of 
the employer/carrier, because it had 
long been known that the counselor 
was the employer/carrier’s rehabili- 
tation agent. The court rejected the 
agency argument because there was 
no showing or representation by the 
principal. 

In Hillsborough County School 
Board v. Brown, 565 So. 2d 867 (Fla. 
1st DCA 1990), the claimant’s inju- 
ries included a vertigo problem 
which precluded her from driving. 
The claimant returned to work for 
the employer at her pre-injury wage 
but needed her husband and son 
drive her to and from work. The 
judge awarded rehabilitation ben- 
efits to the claimant in the form of 
reimbursement to her for transpor- 
tation expenses to and from work. 
The court reversed because the 
claimant was able to return to work 
and achieve her pre-injury wage 
without the need for rehabilitation. 

In Brosnan v. Sourbeck Roofing, 
Inc., 578 So. 2d 460 (Fla. lst DCA 


1991), the employer/carrier provided 
the claimant with remedial courses 
in English and math and paid tem- 
porary total disability benefits. Sub- 
sequently, the claimant requested 
retraining in a marine engine pro- 
gram. The court concluded that the 
remedial English and math courses 
were rehabilitation services as con- 
templated by FS. §440.49(1)(a) and 
that the employer/carrier was en- 
titled to credit for 26 weeks of re- 
medial courses provided together 
with credit for 26 weeks of tempo- 
rary total disability benefits paid in 
conjunction with this course work. 
In Church’s Fried Chicken v. 
Maloney, 599 So. 2d 706 (Fla. 1st 
DCA 1992), a claimant who had al- 
ready been paid 52 weeks of reha- 
bilitation temporary total disability 
benefits but was still enrolled in an 
approved rehabilitation program 
could receive wage loss benefits. The 
court affirmed an award of wage loss 
benefits even though the claimant 
had not performed a job search. The 
claimant’s treating physician was of 
the opinion that the claimant could 
not work and attend school full-time 
because of a compensable heart con- 
dition. Although the court stated 
that the deemed earnings provision 
of F.S. §440.15(3)(b)2 might be appli- 
cable, it ruled that the judge did not 
err in refusing to apply the provision 
because the employer/carrier had 
failed to meet the burden of proof. 
¢ Procedural v. Substantive Changes 
In Fairchild Aircraft v. Raybon, 
So. 2d 801(Fla. lst DCA 1994), the 
employer/carrier contends that the 
JCC erred in entering an order ad- 
judicating the claimant PTD with- 
out first determining whether there 
is a reasonable probability that the 
claimant could be rehabilitated 
through training and education to 
the point of achieving suitable gain- 
ful employment. In so ruling, the 
employer/carrier contends, the JCC 
disregarded the mandate of FS. 
§440.49(1)(c), as amended by 1989 
Fla. Laws Ch. 289, effective October 
1, 1989, providing that prior to en- 
tering an order adjudicating an in- 
jured employee to be permanently 
and totally disabled, the judge of 
compensation claims shall first de- 
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termine whether there is a reason- 
able probability that, with appropri- 
ate training and education, the in- 
jured employee may be rehabilitated 
to the extent that such employee can 
achieve suitable gainful employment 
and whether it is in the best interest 
of the individual to undertake such 
training or education. 

The court held that since the 1979 
revision of §440.49(1)(a), which 
placed the responsibility and cost of 
rehabilitation on the employer/car- 
rier rather than the Department of 
Labor and Employment Security, 
was substantive in nature and op- 
erated only prospectively, the same 
analysis concludes that the 1989 
amendments to §440.49, which 
transferred the responsibility and 
cost of rehabilitation from the em- 
ployer/carrier to the Department of 
Labor and Employment Security, 
are substantive in nature, and ap- 
ply only prospectively. Since the 
claimant here received his injures 
prior to the effective date of the 1989 
amendments (October 1, 1989), the 
employer/carrier remains responsible 
for all cost and expense of attempting 
to rehabilitate this claimant. 

In Hertz Rent-A-Car v. Sosa, 670 
So. 2d 73 (Fla. lst DCA 1996), the 
self-insured employer appeals from 
a workers’ compensation order 
awarding temporary total disability 
(TTD) benefits during period of 
training and education pursuant to 
FS. §440.49(1)(d) (Supp. 1990). The 
employer argues that the judge of 
compensation claims erred as a 
matter of law in his interpretation 
of F.S. §440.20(12)(a) (Supp. 1990), 
as prohibiting settlement of TTD 
benefits during periods of training 
and education under §440.49(1)(d). 

The court held that the legislature 
intended to include temporary total 
disability compensation payable 
pursuant to §440.49(1)(d) within the 
obligation for “training and 
education”and intended that the 
obligation remain the responsibility 
of the employer. Therefore, the JCC 
properly interpreted §440.20(12)(a) 
as indicating the legislature’s inten- 
tion that lump sum settlements not 
be allowed in exchange for release 
of the employer’s liability for pay- 


ment of “additional compensation 
for temporary total disability dur- 
ing such period as the employee is 
receiving training and education” 
under a program pursuant to 
§440.49(1)(d). Having approved the 
JCC’s interpretation of 
§440.20(12)(a), the court held that 
the JCC improperly rejected the 
employer’s argument that the claim- 
ant is estopped by the plain lan- 
guage of the settlement agreement 
he signed from claiming the addi- 
tional benefits he sought under 
§440.49(1)(d). The claimant entered 
into a settlement agreement which 
paid him a substantial sum of 
money, in part for a release of any 
claim for compensation benefits 
pursuant to §440.49 and for “reha- 
bilitation temporary total benefits.” 
Under the particular facts of this 
case, the claimant will not be per- 
mitted to claim additional compen- 
sation from the employer. 


The Law Since 
January 1, 1994 
¢ Statutory Provisions 

When an employee who has suf- 
fered an injury compensable under 
Ch. 440 is unemployed 60 days af- 
ter the date of injury and is receiv- 
ing benefits for temporary total dis- 
ability, temporary partial disability, 
or wage loss, and has not yet been 
provided medical care coordination 
and reemployment services volun- 
tarily by the carrier, the carrier 
must determine whether the em- 


ployee is likely to return to work and 
must report its determination to the 
division. The carrier must thereaf- 
ter determine the reemployment 
status of the employee at a 90-day 
interval as long as the employee re- 
mains unemployed, is not receiving 
medical care coordination or reem- 
ployment services, and is receiving 
benefits. 

The carrier may require the em- 
ployee to receive a reemployment 
assessment as it considers appropri- 
ate. However, the carrier is encour- 
aged to obtain a reemployment as- 
sessment if the carrier determines 
the employee is at risk of remain- 
ing unemployed or the case involves 
catastrophic or serious injury. The 
carrier shall authorize only a quali- 
fied rehabilitation provider to pro- 
vide the reemployment assessment. 
The rehabilitation provider shall 
conduct its assessment and issue a 
report to the carrier, the employee, 
and the division within 30 days af- 
ter the time such assessment is com- 
plete. If the rehabilitation provider 
recommends that the employee re- 
ceive medical care coordination or 
reemployment services, the carrier 
shall advise the employee of the rec- 
ommendation and determine 
whether the employee wishes to re- 
ceive such services. The employee 
shall have 15 days after the date of 
receipt of the recommendation in 
which to agree to accept such ser- 
vices. If the employee elects to receive 
services, the carrier may refer the 
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employee to a rehabilitation provider 
for such coordination or services 
within 15 days of receipt of the assess- 
ment report or notice of the employee’s 
selection, whichever is later. 

If the rehabilitation provider con- 
cludes that training and education 
are necessary to return the em- 
ployee to suitable gainful employ- 
ment, or if the employee has not re- 
turned to suitable gainful 
employment within 180 days after 
referral for reemployment services 
or receives $2,500 in reemployment 
services, whichever comes first, the 
carrier must discontinue reemploy- 
ment services and refer the em- 
ployee to the division for a voca- 
tional evaluation. Upon referral of 
an injured employee by the carrier, 
or upon the request of an injured 
employee, the division shall conduct 
a training and education screening 
to determine whether it should re- 
fer the employee for a vocational 
evaluation and, if appropriate, ap- 
prove training and education or 
other vocational services for the 
employee. The division may not ap- 
prove formal training and education 
programs unless it determines, af- 
ter consideration of the re-employ- 
ment assessment, pertinent reem- 
ployment status reviews or reports, 
and such other relevant factors as 
prescribed by rule, that the reem- 
ployment plan is likely to result in 
return to suitable gainful employ- 
ment. When rehabilitation is neces- 
sary and desirable, the injured em- 
ployee is entitled to reasonable and 
proper rehabilitation services for up 
to 26 weeks, which period may be ex- 
tended an additional period not to 
exceed 26 weeks. F.S. §440.491 (1994). 
¢ Scope and Duration of Benefits 
Awardable 

In Lockheed Space Operations v. 
Langworthy, 686 So. 2d 665 (Fla. 1st 
DCA 1996), the court determined 
that the reemployment assessment 
provision is procedural and has ap- 
plication to injuries occurring prior 
to January 1, 1994. This is a new 
tool for determining the status of the 
claimant and assisting in the goal 
of returning injured workers to full 
employment. The court pointed out 
that the new section contains no 


Compensation 
payments for 
rehabilitative training 
and education during 
an initial period as long 
as 26 weeks have 
been required by 
predecessor provisions 
at least since 1979. 


provision permitting the claimant to 
request an assessment. The new 
statute imposes no duties or obliga- 
tions on the employer/carrier, but 
has total autonomy in making the 
decision whether to seek a reemploy- 
ment assessment. The provision 
does not impose any further obliga- 
tions on either the claimant or the 
employer/carrier by virtue of having 
participated in or performed this as- 
sessment. 

In Barnett Bank of Volusia County 
v. Pelle, 684 So. 2d 311 (Fla. lst DCA 
1997), the court held that 
§440.15(1)(e), allowing for an em- 
ployer/carrier to conduct vocational 
evaluation even after the employee 
had been accepted or adjudicated as 
permanently and totally disabled, 
had retroactive application prior to 
its effective date of January 1, 1994. 
The court again pointed out that 
this section provides an investiga- 
tory tool for determining the status 
of the claimant and assisting in the 
goal of returning the claimant to 
employment that does not impose a 
new obligation or requirement on 
the employer/carrier and does not 
create a new right to which the 
claimant is entitled. Even though 
§440.15(1)(e)3 allows the employer/ 
carrier to withhold payment of ben- 
efits if a claimant fails to appear for 
a scheduled evaluation, this provi- 
sion is still procedural and has ret- 
roactive application. 

In Ring Power Corp. v. Campbell, 
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697 So. 2d 203 (Fla. lst DCA 1997), 
the court indicates that under prior 
law, the division merely proposed 
training and education which the 
judge of compensation claims could 
approve (or not). F.'S. §440.49(1)(a) 
(1993). Since January 1, 1994, how- 
ever, the division itself is authorized 
to “approve training and education 
or other vocational services for the 
employee.” F.S. §440.491(6)(a) 
(Supp.1994). Despite the division’s 
approval of a program of training 
and education for Mr. Campbell, 
appellants argued that the statute 
does not require them to pay tem- 
porary total disability benefits dur- 
ing “the initial 26 week period for 
training and education.” But FS. 
§440.491(6)(b) (Supp. 1994) plainly 
requires such payments. Compensa- 
tion payments designed to facilitate 
rehabilitative training and educa- 
tion during an initial period as long 
as 26 weeks have been required by 
predecessor provisions at least since 
1979. Only if additional payments 
beyond those required during the 
initial period of up to 26 weeks of 
training and education approved by 
the Division of Workers’ Compensa- 
tion are sought by the injured em- 
ployee and opposed by the employer, 
does either have any right to a deci- 
sion by the judge of compensation 
claims concerning “additional tem- 
porary total compensation while the 
employee receives training and edu- 
cation.” FS. §440.491(6)(b) (Supp. 
1994). The division’s approval of Mr. 
Campbell’s request for training, 
which made him eligible for tempo- 
rary total compensation benefits 
during up to 26 weeks of training, 
was agency action as to which ap- 
pellants failed to seek a §120.57 
hearing or any redress under the 
Administrative Procedure Act be- 
low. 

In Workman v. Joe Brown Alumi- 
num, 816 So. 2d 1182 (Fla. lst DCA 
2002), pursuant to the claimant’s 
request for reemployment services, 
the Division of Workers’ Compensa- 
tion approved the claimant for train- 
ing and education in computer-aided 
drafting and design. The claimant 
entered into a written agreement 
with the division for a two-year 
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training program. The claimant be- 
gan taking three courses on August 
23, 1999. However, on October 8, 
1999, he withdrew from two of the 
three courses but did not provide 
any medical reasons for his with- 
drawal. Subsequently, the division, 
by letter dated January 18, 2000, 
found that the claimant had aban- 
doned the approved program as of 
October 8, 1999. The division termi- 
nated its sponsorship of the claim- 
ant in the training program because 
he failed to comply with the agree- 
ment and maintain full-time status. 
After a hearing, the JCC found that 
the claimant was not entitled to any 
rehabilitative TTD benefits. 

FS. §440.491(6)(b) provides that 
when it appears that an employee 
who has attained maximum medi- 
cal improvement requires training 
and education to obtain suitable 
gainful employment, the employer 
shall pay the employee additional 
temporary total compensation while 
the employee receives such training 
and education for a period not to 
exceed 26 weeks, which period may 
be extended for an additional 26 
weeks or less, if such extended pe- 
riod is determined to be necessary 
and proper by a judge of compensa- 
tion claims. This court has previ- 
ously stated that this section man- 
dates that the employer/carrier 
make compensation payments, not 
to exceed 26 weeks, while the em- 
ployee receives training and educa- 
tion.” The division has also inter- 
preted this statute to direct the 
employer/carrier to make manda- 
tory compensation payments during 
the initial period of up to 26 weeks’ 
training and education.’ The court 
has further held that once the divi- 
sion approves a training and edu- 
cation program for the claimant, the 
JCC lacks discretion to deny the 
claimant any temporary total com- 
pensation benefits during this 26- 
week period.‘ The division’s ap- 
proval of a training and education 
program for a claimant is agency 
action for which an employer/carrier 
must seek administrative review 
through the Administrative Proce- 
dure Act. 

In Eckert v. Publix Supermarkets, 


Inc., 783 So. 2d 1187 (Fla. lst DCA 
2001), the employer/carrier filed a 
motion to compel a vocational evalu- 
ation and/or reemployment assess- 
ment. In response, the claimant ar- 
gued that under §440.491(6)(a) the 
employer/carrier was not permitted 
to mandate a vocational evaluation. 
The JCC granted the employer/ 
carrier’s motion and ordered the 
claimant to appear for a “vocational 
evaluation” pursuant to 
§440.15(1)(e)1, adding that failure 
to appear would result in his PTD 
benefits being withheld. Claimant 
appealed. 

The court concludes that 
§440.15(1)(e)1 was written to ensure 
that §440.491 applied to PTD claim- 
ants as well as claimants suffering 
temporary total disability, tempo- 
rary partial disability, or wage loss.°® 
Thus, §440.491 controls the manner 
of conducting reemployment assess- 
ments and vocational evaluations, 
and that statute clearly gives only 
the division the authority to sched- 
ule a vocational evaluation.* Under 
subsection (6)(a) to §440.491, while 
the carrier has the right to make a 
referral for vocational screening, the 
carrier does not have the right to 
schedule a claimant to undergo vo- 
cational evaluation. Under this sub- 
section, it is only the division that 
is authorized to conduct a training 
and education screening to deter- 
mine whether an employee should 
be referred for a vocational evalua- 
tion. Specifically, the employer/car- 
rier must establish that the claim- 
ant had been referred to the division 
for a vocational evaluation, that the 
division had recommended a voca- 
tional evaluation, and that Eckert 
failed or refused to appear for that 
evaluation. As the employer/carrier 
had not satisfied these precondi- 
tions in the case on appeal, the JCC 
erred in entering an order compel- 
ling claimant to undergo a voca- 
tional evaluation. 

In Bober v. Bush Air Condition- 
ing, 826 So. 2d 487 (Fla. lst DCA 
2002), the JCC entered a final or- 
der finding that the statutory maxi- 
mum entitlement to 104 weeks of 
temporary indemnity benefits in- 
cluded 11 weeks of rehabilitative 


temporary total benefits which 
claimant received after he reached 
MMI, pursuant to §440.491. Claim- 
ant appealed, claiming that the tem- 
porary rehabilitative benefits he 
received pursuant to §440.491 
should not be included within the 
104 weeks of temporary disability 
benefits, as limited in §440.15. 

In Okeechobee Health Care v. 
Collins, 726 So. 2d 775 (Fla. lst DCA 
1998), and City of Pensacola 
Firefighters v. Oswald, 710 So. 2d 95 
(Fla. lst DCA 1998), this court held 
that an award of any combination 
of temporary total disability ben- 
efits and temporary partial benefits 
is limited to a maximum of 104 
weeks. As authority for this propo- 
sition, these cases rely on 
§440.15(2)(a) and (4), which ex- 
pressly limit the number of weeks a 
claimant may be awarded tempo- 
rary benefits before reaching MMI. 
Here, however, claimant received 
temporary rehabilitative benefits 
after reaching MMI, as specifically 
contemplated by §440.491.7 O 


1 See also C & H. Construction v. 
Leyman, 453 So. 2d 1163 (Fla. 1st D.C.A. 
1984). 

2 Ring Power Corp v. Campbell, 697 So. 
2d 203, 205 (Fla. 1st D.C.A. 1997). 

3 See Fia. ADMIN. CopE R. 38F- 
55.006(2). 

4 Ring Power, 697 So. 2d at 205-06. 

5 See Fia. Stat. §440.491(3)(a). 

Fia. Stat. §440.491(6)(a) (1999). 

7 See Ring Power, 697 So. 2d 203 (hold- 
ing that once the Division of Workers’ 
Compensation authorized rehabilitative 
training, concomitant temporary total 
benefits up to 26 weeks were mandatory, 
even though the claimant had reached 
MMI). 


Rafael Gonzalez, a graduate of 
Florida State University College of Law, 
is a partner in the firm of Barrs, 
Williamson, Stolberg, Townsend & 
Gonzalez, P.A., Tampa, where he prac- 
tices workers’ compensation and Social 
Security disability. He is past chair of 
The Florida Bar Workers’ Compensation 
Section, The Academy of Florida Trial 
Lawyers Workers’ Compensation Section, 
and the Hillsborough County Bar Asso- 
ciation Workers’ Compensation Section. 

This column is submitted on behalf 
of the Workers’ Compensation Section, 
Martin Leibowitz, chair, and Pamela L. 
Foels, editor. 
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Spotlight on Voluntary Bars 


DCBA Young Lawyers Give Something 
Most Children Want—Time 


orking with youth 
can be a rewarding 
experience. Just ask 
members of the 
Dade County Bar Association 
Young Lawyers Section who volun- 
teer to provide social activities for 
children who have been placed in 
unfortunate situations. 

The DCBA/YLS Kids Club is a 
program that provides fun and edu- 
cational activities for underprivi- 
leged children in Miami-Dade 
County. About 15-20 volunteers, 
mostly lawyers, plan a monthly out- 
ing for youths ages 9-17. Tiffani 
Lee, DCBA/YLS director and co- 
chair of the Kids Club Committee, 
said most of the children are minor- 
ity and young women. The program 
runs from August to May, with at 
least one activity each month. 

“We continue this program be- 
cause the kids love it, the adult vol- 
unteers love it, and it is a way for 
us to provide some community ser- 
vice that will likely have a lasting 
positive impact,” Lee said. 

Since 1995, the DCBA young law- 
yers have been partnering with 
various groups and agencies that 
assist children. About four years 
ago, the committee began to work 
with children who attended a com- 
munity center in Little Havana and 
the Children’s Home Society of 
Florida (CHS). Now, it works exclu- 
sively with the children who live in 
four foster care group homes oper- 
ated by CHS, Florida’s oldest non- 
profit provider of services to chil- 
dren and families. 

Established in 1902 as a Jackson- 
ville orphanage, CHS provides 
Florida families with a unique spec- 


trum of social services, including 
foster care, adoption, child abuse 
prevention, emergency shelters, 
group homes, case management, 
and treatment for developmentally 
disabled children. 

To help defray some of the 
program’s expenses, the DCBA/YLS 
has a silent auction and softball 
tournament that help fund pro- 
grams coordinated by the DCBA/ 
YLS Children Services Committee. 
In November, The Florida Bar 
Young Lawyers Division awarded 
the program a $1,250 affiliate out- 
reach grant. Additionally, Lee said, 
the program relies on many services 
donated by local businesses. 

The volunteers are mostly young 
lawyers but not limited to them. Lee 
speaks fondly of a landscaper who 
enjoys working with the children 
and has done so for about seven 
years. 

“The Dade County Bar YLS is one 
of my best groups,” said Andrew 
Choban III, activities/volunteer co- 
ordinator for the Children’s Home 
Society. “Due to the generosity of 
the Kids Club, these children con- 
tinue to have experiences that they 
will cherish for a lifetime.” 

Choban ensures that the children 
have recreational activities 
throughout the year. He is most 
pleased with the attention the 
DCBA/YLS gives to the children. 

“The volunteers are extremely 
consistent and committed to excel- 
lence. The children look forward to 
it every month,” he said. “The (pro- 
gram) provides opportunities that 
not many children are fortunate to 
experience.” 

Such activities may include a trip 
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to the MetroZoo, the Museum of Sci- 
ence, a University of Miami or Mi- 
ami Heat basketball game, bowling, 
the movies, or rollerskating. In May 
of each year, the end-of-the-year fi- 
nale is planned. This year, the par- 
ticipants were taken to Universal 
Studios. Last year, they went to 
Disney World. 

Choban reemphasized the impor- 
tance of being consistent in a young 
person’s life who has had many 
challenges—physically, emotion- 
ally, or mentally. The activities help 
the children build self-esteem, con- 
fidence, and character. Over the 
years, participants have grown from 
middle school-aged children to teen- 
agers and as many as 30 can par- 
ticipate on a given outing. 

“These kids are in foster care be- 
cause of let-downs with parents. 
Consistency is key and it can be 
very difficult to get people to work 
with older children,” Choban said. 

The greatest thrill in working 
with the children is the perspective 
they bring to your life, Lee said. 

“It is very easy to practice law 
and lose your humanity. Through 
the interaction with the kids, you 
appreciate the little things in life 
because they appreciate the little 
things,” she said. “Some of the kids 
are great fun and you realize they 
are wonderful people in spite of 
their circumstances.” 

For more information about the 
program, contact Lee at 305/789- 
7725. 


This article was contributed by 
Toyca Williams, voluntary bar liaison 
with The Florida Bar’s Public Informa- 
tion Department. 
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Law Firm Mismanagement 
by Arnold B. Kanter 

Arnold B. Kanter is a lawyer who 
is a consultant to law firms on 
management and hiring issues. At 
least, that’s who he is when he’s not 
delving into the problems facing 
the farcical fantasy firm of 
Fairweather, Winters & Sommers. 

Kanter has recently published 
his latest practice parody, entitled 
The Handbook of Law Firm Mis- 
management for the 21st Century. 
Kanter once again takes a light- 
hearted look at the profession 
through the eyes of the imaginary 
firm. 

In his book, the Fairweather law- 
yers consider the advantages of 
merging and of going virtual; they 
bicker over a firm Web site in front 
of a morning talk show audience; 
and they try to understand eco- 
nomics and figure out what to do 
when a big corporate client gets 
caught being unusually unethical. 
Also, a look into the future finds 
earth lawyers trolling outer space 
for new business. 

The handbook, which gets to the 
heart of the sometimes absurd 
ways in which law firms are run, 
is entertaining yet instructive. 
Kanter’s 236-page paperback sells 
for $14. To order call (203)286-1091 
or visit www.catbirdpress.com. 


Practice Checklist 
Manual on Insurance 

Usually one of the most complex 
areas of law, the world of insurance 
takes on a whole new light in ALI- 
ABA's Practice Checklist Manual on 
Insurance. 

An up-to-date collection of insur- 
ance checklists, forms, and articles 
from The Practical Lawyer, The 
Practical Litigator, and The Prac- 
tical Real Estate Lawyer, the 
Checklist covers all the major ar- 
eas of insurance including mal- 
practice, life, real estate, and envi- 
ronmental. 

With 12 checklists that cover key 
issues and 18 forms and provisions 


that can be adapted to a client’s 
needs, the Checklist also comes 
with a free CD-ROM. 

Divided into five distinct parts, 
the Checklist answers many ques- 
tions, such as those about finite 
risk policy and why it might be 
useful in environmental risk situ- 
ations. 

Other areas of interest covered 
include claims-handling issues, 
rating companies, professional li- 
ability policies, scope of coverage 
issues, foreclosure, term insurance, 
life insurance “illustrations,” and 
waivers of right of recovery. 

The ALI-ABA’s Practice Checklist 
Manual on Insurance is a 135-page 
softbound that sells for $79 plus $5 
shipping and handling. For infor- 
mation on ordering this book, con- 
tact ALI-ABA at 800/CLE-NEWS, 
or by visiting www.ali-aba.org/ 
aliaba/F151.htm. 


Statutory Interpretation: 
The Search for 
Legislative Intent 

by Ronald Benton Brown and 
Sharon Jacobs Brown 

In a concise and compact four-by- 
six-inch book, Ronald Benton 
Brown, professor of law at Nova 
Southeastern University Shepard 
Broad Law Center, and Sharon 
Jacobs Brown, a certified mediator 
and consultant, have provided a 
handy guide to the proper meth- 
ods and tools of statutory interpre- 
tation. 

The book, Statutory Interpreta- 
tion: The Search for Legislative In- 
tent, appeals to lawyers, judges, 
and students alike, answering 
questions that arise from the am- 
biguities, inconsistencies, or com- 
plete gaps often found in statutory 
meaning. Footnotes are kept to a 
minimum and are occasionally in- 
cluded to cite cases that are good 
examples of a particular method 
being discussed. 

In preparing for litigation, attor- 
neys can consult Statutory Inter- 
pretation to make sure that all 
credible arguments have been con- 


sidered and that counter-argu- 
ments are prepared to use against 
opponents. In addition, trial court 
and intermediate appellate court 
judges will find this book useful in 
understanding the required and 
prohibited methods for statutory 
interpretation when bound by de- 
cisions of higher courts, constitu- 
tional provisions, and possibly 
even statutes that mandate the 
proper approach to statutory inter- 
pretation. 

John B. Anderson, distinguished 
visiting professor at Shepard 
Broad Law Center, gave his praise 
for the book, which he calls an ex- 
tremely valuable resource. 

“The authors have illuminated 
the dark corners of an arcane sub- 
ject that is broadly relevant to al- 
most every area of the law.” 

Statutory Interpretation, which 
was published by the National In- 
stitute for Trial Advocacy, is 194 
pages and sells for $24.95. It can 
be ordered by calling 800/225-6482 
or by visiting NITA’s Web site at 
www.nita.org. 


PowerPoint 2002 
for Litigators 

by Deanne C. Siemer and 
Frank D. Rothschild 

When PowerPoint for Litigators 
was first published two years ago, 
it sold thousands of copies and gar- 
nered top awards. Now, Deanne C. 
Siemer and Frank D. Rothschild 
present PowerPoint 2002 for 
Litigators. This newest edition fo- 
cuses on the improved persuasive 
capabilities of PowerPoint version 
2002, included in the Office XP 
suite. 

Written by litigators for 
litigators, PowerPoint 2002 teaches 
how to create and fashion slide pre- 
sentations for successful advocacy 
in trial, mediation, arbitration, and 
appeal. A case file is included so 
that readers can learn step by step 
how to prepare and animate 
bulleted lists, document and pho- 
tographic enlargements, call outs, 
time lines, relationship charts, and 
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annotated diagrams. In addition, 
this book covers the new animation 
features of PowerPoint 2002. 

The book includes a CD with a 
number of electronic exhibits for 
the case file. The exhibits include 
video clips, photographs, diagrams, 
transcripts, and other documents. 
The CD also contains a PowerPoint 
Slide show for the case file with ex- 
amples of the slides the reader will 
learn to create by using the book. 
By putting learning exercises into 
a professional context, readers are 
able to apply what they learn 
quickly and effectively. 

The 704 page PowerPoint 2002, 
published by the National Institute 
for Trial Advocacy (NITA) costs 
$69.95 and can be ordered by call- 
ing (800) 225-6482. 


Environmental Justice 
by Edwardo Rhodes 

Race, poverty, and environmental 
law are the subjects of a new book 
by Edwardo Rhodes, a professor in 
Indiana University’s School of Pub- 
lic and Environmental Affairs. 

Environmental Justice in 
America, published by Indiana Uni- 
versity Press, examines how well- 
meaning environmental laws can 
have unintended consequences for 
impoverished Americans, particu- 
larly those in racial minorities and 
other historically underrepresented 
groups. Rhodes also discusses laws 
and policies that have worked and 
the concept of fairness when race- 
charged environmental questions 
are tackled. 

“One of the book’s primary objec- 
tives,” said Rhodes, “is exploring 
the basic notion that the same en- 
vironmental policies and activities 
can have quite different effects 
across racial, income, and other 
population categories.” 

One thing that Rhodes said he has 
learned through his experience is that 
pragmatism—rather than politically 
charged divisiveness—is crucial to 
creating environmental laws and 
policies that are fairest to all. 

Environmental Justice is 263 
pages and costs $39.95. It can be 
ordered through the Indiana Uni- 
versity Press at 601 N. Morton St., 


Bloomington, Indiana 47404, or by 
calling 800/842-6796. 


A Will ls Not Enough 
by Amelia E. Pohl 

Written by Florida attorney 
Amelia E. Pohl as part of a series 
of state-specific books, A Will Is Not 
Enough In Florida is now available, 
as well as editions for California, 
New York, New Jersey, Maryland, 
and Virginia. Each book is co- 
authored by an experienced estate 
planning attorney in the given 
state, and each explains state law 
as it relates to estate planning. 

More than wills and trusts, they 
discuss things like the laws of in- 
terstate succession, health care ad- 
vance directives, powers of attor- 
ney, and the Uniform Gift to 
Minors Act. 

The series is unique in that each 
book contains a comprehensive 
chapter on Medicaid estate plan- 
ning for the given state. Federal 
and state regulations are de- 
scribed as they relate to income 
and asset eligibility, spousal im- 
poverishment, exempt resources, 
spend-down options, Medicaid an- 
nuities, preserving the homestead 
from recovery, and the basic Med- 
icaid appeals process. 

Although the book is written for 
the general public, it is solidly 
based on federal! and state law, giv- 
ing codes and names and case law 
cites, and containing references to 
E.S. §207. 

To order A Will Is Not Enough, 
which is published by Eagle Pub- 
lishing Company, call Eagle Pub- 
lishing Company at 800/824-0823 
or visit The book is 300 pages and 
costs $25.95. 


Patent Litigation 
Strategies Handbook 

Patent attorneys can track criti- 
cal developments in the complex, 
competitive field of patent litigation 
with the 2002 Cumulative Supple- 
ment to Patent Litigation Strategies 
Handbook, written by experienced 
litigators from the ABA Section of 
Intellectual Property Law and pub- 
lished by BNA Books. 

Patent Litigation Strategies 
Handbook provides in-depth analy- 
sis, expert insights, and practical 
guidance on effective patent litiga- 
tion tactics, from prelitigation con- 
siderations through discovery, mo- 
tions practice, trial presentation, 
and appeals to the federal circuit. 
The book includes analysis and dis- 
cussion of the strategic reasons be- 
hind all phases of patent infringe- 
ment litigation. 

The 2002 Cumulative Supple- 
ment provides additional strategic 
guidance from veteran patent 
litigators on issues such as deter- 
mining client standing to bring 
suit, substantial evidence standard 
applied to findings of fact by the 
PTO, privileged status of materials 
supplied to expert witnesses, stra- 
tegic use of contention interrogato- 
ries, and federal circuit ruling on 
patentee’s inadvertent waiver of at- 
torney/client privilege in litigation. 

Edited by Barry L. Grossman of 
Foley and Lardner and Gary M. 
Hoffman of Dickstein Shapiro 
Morin & Oshinsky, LLP, the Supple- 
ment may be purchased alone as a 
320-page softcover for $115, or with 
the main volume, a 756-page hard- 
cover, for $245. It can be ordered by 
telephone at 800/960-1220, by fax 
at 732/346-1624, or online at 
www.bnabooks.com. 


eee 


esoteric, entertaining, or fiction. 


and publisher’s address. 


hassee, FL 32399-2300. 


Bar members may submit book reviews of approximately 500 words 
for publication. They should be related to law but may be practical, 


Reviews should include the number of pages, the publisher, cost, 
Reviews are published on a space-available basis. 


Please submit a hard copy and a diskette in WordPerfect of the 
review to Editor, The Florida Bar Journal, 651 E. Jefferson St., Talla- 
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S ARC Certified Public Accountants and Consultants 
Analysis; Chemistry/Chemicals, Construction 


Consulting Corporation 
Technical Evaluations and 
Automotive Accident Reconstruction; Boating, 
Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; DEBTORS LOCATED 


Expert Testimon 
“ y GOLDSTEIN LEWIN & CO. 
PWC, Sailing & Maritime; Biomedical Injury 
Ladders; Parks, Playgrounds, Amusements; 


Pollution-Air & Water; Safety/Electrical 
Engineering; Slips, Trips & Falls; Sports, Professional Asset Locators usiness you value 
Recreation, Aquatics; Toxic Exposure; Transpor- PI Lic # PI10350 


tation, Tires; Safety; 


a - Box 2819 Since 1983 4pal.com Lewin valuation professionals. We 


Jupiter, Florida 33468 


provide sound and supportable 
ue business valuations for: 
h > Litigation Consulting 
No Merit - No Charge > Utigati 
>  Estate/Gift Taxes 
> Family Limited Partnerships 


For further information, contact: 


Witness, Ltd. 


medical sr testimony i in medical malpractice, personal injury é disability claims Mark R. Gold, CPA*/ABV, CBA 

*Licensed in the State of Florida 

Med Witness provides quality medical ea 

; experts i in any field of health care Boca Raton, FL 33431 
Tel: (561) 994-5050 

www.goldsteiniewin.com 


If it's a question of Now I have a story to 


Safety... 


tell my grandchildren. 


The answer must be 
Engineering, Safety, and 


Security Experts Profes Ss oO <a 


(All Disciplines) 
Professional Safety Incorporated 


1 .800.562.7233 Located in the Palm Beach Area 


Expert Witness Testimony 
For Insurance-Based Litigation 


A wish can teach a sick child 
that anything is possible. 


Even the future. 


Insurance Metrics Corporation 
Specializing in: 4 

insurance and workers compensation, A 
industry and regulatory standards, rate-making, MAKE (A-WisH. 
unfair trade practices, antitrust, damages and more 
To see how, call 


Bill Hager, President 561-995-7429 
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ATTORNEY REFERRAL SERVICES 
AAAS Reterral Service 
phone ringi 


referred ove 
THEY ARE 
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WLLED! We-have refera 
We have calls statewide 


daily, phone ringing con 
All of 2 Sudden they ar 
won't tel you cause it’s 


court all the 
And your fri 
kept secret i 


FORENSIC SERVICES 


BUSINESS VALUATION 


Business Value Associates -Exclus™ 


Affiliate; American Business Appraiser: 
National Network. John F. Hodgdon, Jr. 
CBA,RIA 12230 Forest Hill Blvd, Suite 110 
Wellington, FL (561) 515-0842, Fax (815 
1479. www.businessvalueassociates.com, 
e-mail: jfhodgdon @ adelphia.net 


EXPERT WITNESS 


@ Personal Injury/Product Liability /A 
Accident Expert: Professional Engineer w 
years of experience in industry, constructio 
& paper, rail, heavy equipment and autom 

Certified auto accident reconstructionist by 
Northwestern University. Plaintiff or Defen 
work. Robert T. Tolbert, P. E. (205) 221-3 
e-mail:robby @rtolbert.com. 


Handwriting 


Forensic Document Examiner/Handwit 


Expert: Don Quinn, 101 Century 21 Drive, 
123, Jacksonville, FL 32216, (904) 721-3434 
Thirty years experience in Federal and State 
Laboratories. Qualified in Federal and State 
courts. Retired FDLE Document Examiner. 


Now is the time to 
reserve your space 
in the 2003 directory. 


Call Randy Traynor at 
(850) 561- 5685 


Certified Foren 


continued 


ocument Examiner, 


1004-132, Altamonte 
544-0004. Formerly 
Service Crime Lab. 

ABFDE Certified (for 


qualified throughout s 


James B. Tickie 
personal injury case 
settiement value, ba 
38 years insurance 
753-8595. 


Law Enforce 


Criminal dustice Instr 
www.EXPERTWITN 


ngs, FL 32714. (800) 
U.S. Postal Inspection 
25 yrs. Experience. 


# Board Director.) Court 
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Police Chief with 
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: nds Best itheast. 
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1-800-733-6362 * 1-088-669-4345. 
® Accident Investigation, injury, Death, 
Salvatore Raimond, Sr., (561) 832-6022. 
: website: — @ Lou Guasto Law 
E-mail. AFSASSOCIATES@AOL.COM. Expert Witness, Retired 
BOOKS ing ence. F. Academy aduate. University 
Save 50% On law books. Cali National | «.. 
Gesouce Ameriga’s largest law book dealer. 
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Medical Liability & Security 
Physicians For Quality: Credible Premises Liability & Security; Police 
medical experts. Since Practices Procedures; Wrongful death. William 
Florida physicians who Have agreed 16 7, Gault (947) 593-8033. Naples, Florida. Visit 
review your malpractice Base, Website: .wtgaut.com. 

merit, testify for you. Plaintiff Gr Defense, 
1-800-284-3627. Visit us at 
www.pfq.com. 


eal Estate Law 


= e Ja Mack, Board Certified Real 
neering 


er with 52 years of practice in 
Fidtida @xclusively in the area of real estate law, 

§ available to act as expert witness or 
real property litigation in all Florida 
85 East Country Club Drive, #607, 
(305) 933-2266, fax (305) 682- 


@ Mining Engineering 
Extensive expert witness @xperence, all 
types mining: accidentsy4 
wrongful death, 
rail, disputes, product 
property management, 
appraisal for estate & t 


LEGAL RESEARCH 


Mobile e ® LegaiScope Research provides you with 
Concise, and commanding legal 
4 Mobile Home Expert Witness: fesearcn and writing. Outsource those memos 


and briefs. Call (727) 410-7285 or visit 


= 


Construction, set up, 
design evaluation. 15 years @xpenence 
inspecting and evaluating designs; 
(727) 733-6559; e-mail: 
MobileHomeinspec @ 


CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 
ToT 


~MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI 
13577 Feather Sound Drive Call (727) 579-8054 
Bldg. I, Suite 190 Fax (727) 573-1333 


Clearwater, Florida 33762-5552 We are pleased to receive your calls. 


1031 EXCHANGE 


j 


alified 1031 Exchange Intermediary 
ps. Regular, delayed, reverse and build-to- 


h you and 


1 EXCHANGE USA 
a Qualified 1081 intermediary. 
Service ® insured Accounts. 
(954) 922-0220 / /info@103iexchangeusa.com 


_ To advertise in the Lawyer 
| rvices pages, Cor 
Bruce Mellinger 
(850) 561-568 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 

SINCE 1957 
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_ STOCKBROKER FRAUD 
‘MISMANAGEMENT 

Call us to talk over remedies available to 

your WAG Rave Securities account losses. 

Referral GF @xpert Witness affiliations. 

David MeGee and Peter J. Mougey, Beggs & tee 

Lane, sacola, (850) 432-2451. 

Qu 

Servic} 

suit. 20 years experience. Will work wit | ps 

your clié@nts. Competitive pricing. Call Jeff Riddell 

1533. (941) or FAX (941) 955-9380 for 

information. 


Akerman Senterfitt 


Blumberg Excelsior 
Choice Point 


Corporate Creations I've heard a rumor that you're not doing your share of work around here. 


Dave Chapman 


East Bay Mortgage 


Empire Corporate FRIES SAKES” DRINKS ET. 
Florida Detox 
Forensis Technologies 
Gilsbar 


Goldstein Lewin 


Gov’t Liaison 

Health Care Auditors 

H Q Global 23 
Institute of Behavior 47 
Insurance Metrics 105 
InterCity Testing 105 


Here’s your hot coffee and a copy of the waiver you signed. 
Int’! Genealogical 37 


Leading Attorney Cover 3 
Levin, Papantonio 27 
LexisNexis Cover 2,1, 15 
Mass Mutual Settlement 21 
Med Witness 105 
Harvey E. Morse, P.A. 41 
Professional Asset Locators 105 
Professional Safety 105 


Resort at Longboat Key 17 
Ricci, Leopold 13 


Trugman Valuation 33 
We're looking for a rare individual 
West 3, Cover 4 who can smell the roses without actually stopping. 
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LEADIN 
MERICAN, 


Florida 
Network Visit: www.lawlead.com 


For All Of Our Leading Florida Attorneys 


Congratulations to the following on their selection as Leading Florida Attorneys... 


Hicks & Kneale, P.A. 


Valle & Craig 


Harold Bluestein 
Maria I. Casablanca 
David L. Deehl 
Bernard H. Dempsey 
Wil H. Florin 
Robert C. Furr 
Robin Gibson 

Alan Goldfarb 
Martin L. Haines 
Carl H. Hoffman 
David J. Horr 

James P. Kelaher 
Steven P. Kronenberg 
John E Lauro 

Stuart R. Manoff 
Miles A. McGrane 
Stephen E. Nagin 
James H. Nance 
Susan P. Norton 
Keith R. Pallo 

Amy D. Ronner 
Richard J. Roselli 
Stephen L. Rosen 
Lauri Waldman Ross 
Peter S. Schwedock 
Steven Siegfried 
Mary Ann Stiles 
Russell Troutman 
Joel M. Weissman 


Carolyn S. Zisser 


Mark Hicks, H. Dohn Williams & Roger Blackburn 
Civil Appellate Law & Commercial Litigation 


Lawrance B. Craig & Laurence F. Valle 
Insurance Defense, General Civil Litigation, 
Personal Injury Defense, & Admiralty Law 


And Individually... 


Bluestein & Wayne, P.A. 
Board Certified: Matrimonial & Family Law 
Maria I. Casablanca, P.A. 
Immigration Law 
Deehl & Carlson, P.A. 
Pers. Injury, Med. Mal., Wrongful Death, Premises Neg. 
Dempsey & Sasso 
Commercial Litigation & Construction Law 
Florin, Roebig, Walker, Huddlestun & Rogers, P.A. 
Personal Injury Law 
Furr and Cohen, P.A. 
Bankruptcy: Individual & Commercial Creditor/Debtor 
Gibson & Valenti, P.A. 
Personal Injury Law 
Goldfarb, Gold, Gonzalez & Wald, P.A. 
Personal Injury Law 
Martin L. Haines, III Chartered 
Family Law 
Hoffman & Hertzig, P.A. 
Personal Injury Law 
Horr, Novak & Skipp, P.A. 
Admiralty & Maritime Law 
Kelaher Law Offices, P.A. 
Personal Injury Law, Medical & Professional Malpractice 
Kelley Kronenberg Kelley, Et al. 
Worker’s Compensation Defense Law 
John E Lauro, PA. 


Business Litigation, Banking & Financial Institutions Law 


Manoff & Schutz, P.A. 
Board Certified: Marital & Family Law 
McGrane & Nosich, P.A. 
Personal Injury Defense & Medical Malpractice Defense 
Nagin Gallop Figueredo, P.A. 
Antitrust & Patent Infringement Litigation 
Nance, Cacciatore & Hamilton 
Pers. Injury, Med. Mal, Wrongful Death, Premises Neg. 
Allen, Norton & Blue, P.A. 
Employment Law: Management 
Pallo, Marks & Hernandez, P.A. 
Workers’ Compensation Defense Law 
Professor of Law: St. Thomas Univ. School of Law 
Civil Appellate Law 
Roselli & Roselli, P.A. 
Personal Injury Law 
Rosen & Osborne, P.A. 
Workers’ Compensation Law 
Lauri Waldman Ross, P.A. 
Civil Appellate Law 
Peter S. Schwedock, Attorney at Law 
Workers’ Compensation Law 
Siegfried Rivera Lerner & De La Torre, P.A. 
Construction, Community Associations, Corporate Law 
Stiles, Taylor & Grace, P.A. 
Workers’ Compensation Law 
Troutman, Williams, Invin, Green, & Flehns, P.A. 
Family Law 
Joel M. Weissman, P.A. 
Board Certified: Marital & Family Law 
Carolyn S. Zisser, P.A. 
Family Law 


Miami 


Miami 


Miami 
Miami 

Coral Gables 
Orlando 
Miami 

Boca Raton 
Lake Wales 
Miami 

Lake Park 
Carol Gables 
Miami 
Orlando 
Miami Lakes 
Tampa 

W. Palm Beach 
Coral Gables 
Miami 
Melbourne 


Miami 


Palm Bch. Grdns. 


Miami 

Fr. Lauderdale 
Tampa 

Miami 

Miami 

Miami 

Tampa 

Winter Park 
W. Palm Beach 


Neptune Beach 


305 374-8171 


305 373-2888 


305 859-9200 
305 577-4220 
305 448-9111 
407 422-5166 
747 786-5000 
561 395-0500 
863 676-8584 
305 371-3111 
561 863-5400 
305 445-3100 
305 670-2525 
407 841-7698 
305 826-7260 
813 222-8990 
561 655-3993 
305 442-4800 
305 854-5353 
321 254-8416 
305 445-7801 
561 624-1051 
305 623-2322 
954 568-0700 
813 902-1200 
305 670-8010 
305 379-8435 
305 442-3334 
813 251-2880 
407 647-2277 
561 655-4655 
904 249-8787 
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The principal asset of any firm is its own knowledge and analysis of the law. 
Consider how far ahead you could be if you could easily use that knowledge, 


and not start from scratch with each new matter. Imagine being able to 


achieve this without anyone having to learn new software. These are just 


some of the benefits of new West km" Tangible knowledge management 


is now a reality. Differences that matter. 


Initial availability will be limited; call 1-800-416-9378 
or go to westkm.westgroup.com for more information. 


™ 


West kin 


WEST 


© 2002 West Group W-105236/6-02 Trademarks shown are used under license. 


| 
g can flow to every part of the firm. AS 
rtofthefirm. | 
= 
| 
} 
| 
| 
2 
ay 
| 
| 
| 
| 
| 
} 
} 


: 


